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from the President

by James G. Boyle, President, MSADA

The Government — Still
B

usiness is never easy. While finding success is always
the goal, the day-to-day operations of a dealership and the
cost involved is a constant presence whether you’re selling in
record numbers or spending hours in an empty showroom.
So why do so many seem so determined to make our
livelihoods even more difficult?
We fought hard to keep the sales tax from being increased
by Beacon Hill politicos. In fact, we lobbied for a reduction,
arguing that the potential revenue from a lowered sales tax
would be greater than keeping its current level. With the
state’s budget crisis, the business community’s voice was
drowned out by desperate -- seemingly irrational -- solutions
which may hurt us all more in the long run. So on August 1, an
already wary customer base has another reason to stay away
from our stores – a 25 percent sales tax increase in the midst of
a severe economic recession. Makes sense to me, like a patient
in distress on an ER gurney saying, “Let’s draw more blood.”
But the legislative challenges don’t stop there. On a national
level, Congress is reacting to the plight of dealers trampled by
manufacturers by creating legislation that is more than likely
too late to save any franchises. What will probably happen as
it always does among politicians is haggling by the parties
that gets everyone some piece of the loaf, if not half. GM and
Chrysler will get to move forward without the dealers they
shed. The terminated dealers will get a check, most likely
with the words “U.S. Treasury” on it. But in the end, it was
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“The business
community’s voice was
drowned out by desperate
solutions which may
hurt us all more in the
long run.”
Obama, his auto task force, the bankruptcy court and industry
execs who pursued a path of destruction that led to the closure
of more than 2,000 dealerships without any regard to state
franchise laws.

Stay in Touch
On another front, the Cash for Clunkers program is little
more than a Congressional attempt at a stopgap measure. As
our EVP Bob O’Koniewski told the Globe, “It’s not like the
government is cutting everyone a $4,000 check.” Anything that
encourages people to buy a new car is certainly a good idea,
but we need to set our sights higher. When one does the math, a
program funded at $1 billion with vouchers of $3,500 or $4,500
going to qualifying consumers, that gets you to slightly over
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Msada Board
Barnstable County
Gary Beard, Dick Beard Chevrolet

Trying to Help

Berkshire County
[Open]

Bristol County
Shawn O’Hara, O’Hara Mazda

Essex County
William DeLuca, Woodworth Motors
Ann Regan Flynn, Regan Ford, Inc.

Franklin County
200,000 vehicle sales. Basically, one week’s worth of sales in the current
economy. We need to develop long-term, sustained economic growth, not
just slap more band aids on the economy.
We are dealers. We know how to sell and fix cars and trucks. We
know what our customers want and we know what affects their decision
making. Politicians on the other hand, mostly know what keeps them in
power – taxes and spending.
Even though we have our setbacks, dealers must stay in touch with
their representatives at every level of government to make sure they
know how their decisions affect you. Without that input, it will remain
easy for our concerns to get lost in the political process.

Steven Lorenz, Don Lorenz, Inc.

Hampden County
Jack Sarat, Jr., Sarat Ford

Hampshire County
[Open]

Middlesex County
James Boyle, Tuck’s Trucks
Chris Connolly Jr., Herb Connolly Motors
Scott Dube, Bill Dube Hyundai

Norfolk County
Jack Madden, Jr., Jack Madden Ford

Plymouth County
John Santilli, Sr., The Nissan Center

Suffolk County
Robert Boch, Expressway Toyota

Worcester County

Nominations for Dealer of
the Year Due August 4

Joel Baker, Baker Cadillac

Medium/Heavy-Duty Truck Dealer
Director-at-Large

Time Magazine has initiated its annual Dealer of the Year Award
program for 2010, and we need you to nominate a DP who has
demonstrated a commitment to his or her business and the community
at large. Our nominee, as always, is awarded our own Massachusetts
Dealer of the Year Award.

Richard Witcher, Minuteman Trucks, Inc.

Last year in New Orleans we honored Beth Lorenz. Who will it be
this year? Take the time to review the nomination form and e-mail it to
us. Thank you.

Officers

t

www.msada.org

Immediate Past President
Dana S. Goodfield, Dana Automotive

NADA Director
Raymond Ciccolo, Village Auto Group

President, James G. Boyle
Vice President, John Santilli, Sr.
Treasurer, Steven Lorenz
Clerk, Jack Madden, Jr.
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Political Action

Take the Good with
the Bad
by Robert O’Koniewski, Esq.
MSADA Executive Vice President

T

here has been a flurry of legislative
activity on many fronts that will have a
mixed impact for our member dealers and
their customers.

25% Sales Tax Hike
On August 1 the Massachusetts sales tax will
rise by 25 percent. The Legislature and the governor approved the substantial tax hike to 6.25
percent from 5 percent in an effort to raise revenues to close an ever-widening budget deficit.
In FY 2009 the state took in $2.6 billion less than
it did in FY 2008. In fact the state closed FY09
on June 30 with an almost $500 million deficit.
The state’s revenue experts estimate the tax hike
will generate between $600-$900 million. However, the Legislature specifically dedicated those
revenues to fill certain other gaps, thereby potentially exacerbating the problem further if those
revenues do not come in as expected.
As part of our opposition to the tax hike, we
explained to legislators that the Commonwealth
will lose sales tax revenue that it now normally
receives from certain of our out-of-state customers, such as those who come here from Connecticut. There, the sales tax rate is 6 percent,
which was at first above our previous 5 percent
sales tax rate but now below our new 6.25 percent. Where a Connecticut customer would normally pay 5 percent here and take the vehicle
to Connecticut and pay the remaining 1 percent
there, now no one in his or her right mind will
be willing to pay the 6.25 percent here when 6
percent will do back home. There now will be
the added inconvenience to dealers (and their
customers) of legally delivering the vehicle
JULY 2009
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across the border so the customer can avoid the
higher Massachusetts sales tax. Dealers along
the New Hampshire border have been doing this
for years. Selling a car just got that much more
difficult in Massachusetts.
The Massachusetts Department of Revenue
will be issuing a guidance document to explain
the transition rules for implementing the tax hike.
MSADA will provide the guidance to our member dealers when that information is available.

Cash for Clunkers
On June 24 Congress passed and the president signed into law the “cash for clunkers”
program, now known as the Car Allowance Rebate System (CARS). This program provides an
incentive for owners of older, less fuel efficient
cars and trucks to trade in the vehicle and purchase or lease a new, more fuel efficient, cleaner
emissions vehicle. Depending on the trade-in
and the vehicle purchased or leased, a customer
can receive either $3,500 or $4,500 value for the
trade-in, with the funds accruing to the dealer via
an electronic voucher and payoff system.
The National Highway Traffic Safety Administration (NHTSA) must issue rules by July 24 to
implement the program. Dealers who volunteer
to participate in the program must register through
the NHTSA website. Information packets with
registration materials were sent to dealers on July
17. We previously have urged in our communications that dealers should wait until the NHTSA
rules have been issued before they fully execute
deals and deliver vehicles to customers under the
CARS moniker in expectation of receiving funds
after July 24. There is no guarantee that the feds

MSADA
will recognize those deals as valid CARS
transactions, thereby putting dealers on
the hook for the $3,500 or $4,500.
Another issue that we have been discussing with the Massachusetts DOR is
how the trade-in value with the CARSestablished incentive amount will be calculated toward the purchase or lease for
sales tax purposes. Obviously we argue
that it should be treated as any trade allowance, so the value would be part of
the equation prior to sales tax calculation.
Some in the Patrick administration, who
just see more revenue, think otherwise.
Once the NHTSA rules and the DOR
guidelines are issued we will provide
our member dealers with the appropriate
information.

Preserving Dealer
Franchise Rights
As a result of the mistreatment of
Chrysler and General Motors dealers
in the bankruptcy proceedings for their
respective manufacturers, a number of
disaffected dealers created the Committee to Restore Dealer Rights (CRDR) to
push corrective federal legislation. In
the bankruptcy process, all dealer protections ensconced within state franchise
laws were unenforceable. As a result,
dealers were terminated without any of
the procedural or financial benefits required by the franchise laws.
The CRDR asked Rep. Dan Maffei
(D-NY) and Rep. Frank Kratovil (DMaryland) to file a bill (H.R.2743) that
would restore the economic rights of
Chrysler and GM dealers as they existed
prior to each company’s bankruptcy.
Senator Charles Grassley (R-Iowa) filed
a similar bill in the Senate, S.1304. Upon
the bills’ filings, your MSADA asked
member dealers to call their congressmen to ask for their support and many of
you responded. Thank you.
H.R.2743 was referred to the House
Committee on Financial Services, which

is chaired by Massachusetts Rep. Barney Frank, who supports the bill. The
Committee voted the bill out favorably.
As this was happening, Republicans successfully led an effort to attached similar
provisions to an appropriations bill moving through the House. This spending
bill was passed and sent to the Senate.
The House bill as of this writing has
almost 270 sponsors (out of 435 members), including Massachusetts Congressmen William Delahunt, Barney
Frank, James McGovern, and John Tierney. Senators Ted Kennedy and John
Kerry are sponsors on S.1304.
The president and auto task force
members all came out vehemently opposed to the legislation. However, in the
face of the large groundswell of Congressional support, word on the Hill is
there are negotiations between vested
parties as to how to properly compensate
the terminated dealers.
Time will tell how this drama created
by the Obama administration and the
two manufacturers will play out.

MSADA Bill to Help
Dealer Commerce
– Senate 1882
Your Association developed legislation that would address three issues
affecting the dealer’s ability to sell vehicles. Senate 1882, An Act Enhancing
the Administrative Operations of the
Registry of Motor Vehicles, was filed on
our behalf by State Senator Steve Baddour (D-Methuen), and it was referred to
the Joint Committee on Transportation,
which he co-chairs. The Committee
held a public hearing on the bill on June
30. The bill would address the issues of
sales tax on vehicle purchases by out-ofstate customers, electronic vehicle registration, and improving lien release and
titling. We will keep you informed of
developments as they occur (see related
on page 21).
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Sound Off
In our June Auto Dealer, we commenced a guest commentary section
called “Sound Off.” Our first Sound
Off featured a column by Nancy Phillips of Nancy Phillips Associates, Inc.,
in which she penned an open letter to the
president questioning the actions of the
federal government in allowing Chrysler
and GM to shutter hundreds of dealerships as part of the manufacturers’ bankruptcies.
Our member dealers and associate
members are all professionals who have
opinions as varied as there are Glidden
paints. Do you have an idea or opinion
you want to share within the MSADA
community? If so, send your submission
to Tom Nash, our editorial coordinator,
at tnash@msada.org.

E-Communications
Throughout the year we use snail mail
and blast faxes to provide our members
with bulletins, letters from your Association leaders, and other important communications regarding your dealership operations or legislative/legal activity. Recently, Bulletins #15 and #16 were sent
to you in hard copy as well as via e-mail.
In those Bulletins we asked dealers to
provide us with updated e-mail addresses
in order to improve our e-mail communication process if they did not receive
the electronic version. Many dealers
have indicated they approve of the e-mail
process as a way of disseminating the
information to their key personnel more
quickly and efficiently. Please continue
to look for our communications in hard
copy and electronic format as we strive
to improve the manner in which we can
assist our member dealers.
t
MSADA Executive Vice President
Robert O’Koniewski can be reached at
rokoniewski@msada.org
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Cover Story

“We Weren’t
Going to Go
Quietly”
By Tom Nash

W

estminster Dodge recently faced
a situation similar to upwards of
40 dealers across Massachusetts
– the manufacturer announced it
was pulling the plug. What made the dealership
different was the tenacious way it fought back,
gaining sales and public support even while losing a desperate bid to keep the franchise.
While nothing could stop Chrysler’s march
through bankruptcy and the company’s shedding
of 789 dealers, the atmosphere of the Westminster showroom a day before losing the franchise
showed the battle hadn’t been lost completely.
On June 8, potential buyers filled the dealership’s six-car showroom, which stands in the
shadow of Expressway Toyota, along Route 93
in Dorchester. Few seemed to be dwelling on the
looming deadline; business hadn’t been like this
in a while.
Three weeks after being put on notice, Westminster had sold nearly all of its remaining inventory, with 15 vehicles left out of the original 120.
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MSADA
After fighting a very
public battle to save its
franchise, Westminster
Dodge begins a new
chapter
The sales were proof for the case Sales Manager
Joe Lawlor had been making in the media for
weeks while attempting to save the dealership.
In the process, he became something of a
spokesman for the wronged dealer trying to do
right by his business.
Letters of support covering an entire wall
of the showroom showed how effective Lawlor had been. Among them were protests from
Boston Mayor Tom Menino, Senator John Kerry and the Missionary Franciscan Sisters of the
Immaculate Conception.
The Sisters have 15 Chrysler vehicles – all
purchased from the Bickford family, which
has owned the dealership for 42 years.
“We were quite surprised and disappointed
to hear that Westminster Dodge may not be in
business much longer,” the Sisters wrote. “If
this were to happen, we would not look for
another Dodge dealership but would change
to another type of car.
“If the Bickford family decides to sell
another make of car that is what we will
buy.”

‘We’re Not Going to
Bother You’
Westminster Dodge worked until the
last day to shed its remaining inventory. On June 10, Boston’s only Chrysler
dealership would be gone. It had been in
business since 1927.
For Bickford, it was a sudden and frosty end to
a long partnership.
“They grouped us in with so called ‘underperforming’
dealerships and sent it out to the public,” he said, adding,
“It’s not true.”
While both Bickford and Joe Lawlor admitted the dealership, like most, had fallen on tough times in the wake

of the credit crunch
that hit last year, it remained in the top 10 for Dodge sales
in New England in 2008. It sold 332 new vehicles last year,
earning a top 15 percent national ranking.
Reacting to the industry-wide slump, Lawlor said West
continued on next page
www.msada.org Massachusetts Auto Dealer JULY 2009
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Cover Story: Westminster Dodge

Letters of support covering an entire wall of the Westminster Dodge showroom.

from previous page
minster went out of its way to help Chrysler get back on track.
When the company said it needed the dealership to take on 50
additional vehicles in March, they were eager to help.
In April, company representatives came by the dealership
and said the Jeep franchise they had requested was out of

of blowhards. We’re a bunch of hard working guys. But it
was our only shot.”
Media requests poured in. The Globe and the Herald came
by and took pictures of Bickford and Lawlor. The de facto
spokesmen seemed to be everywhere.
“We had no other choices,” Lawlor said. “We weren’t

“We were blindsided. But we regrouped
and said, ‘How can we fight this?’”
the question. According to Lawlor, they parted with the reps
telling him, “You guys run a tight ship, we’re not going to
bother you.”
On May 15 a UPS-delivered letter came informing the
dealership it had three weeks before it would lose the franchise.
“We were blindsided,” Bickford said. “But we regrouped
and said, ‘How can we fight this?’ This thing was a runaway
train no one could stop, and no one wanted to lie on the
tracks.”

Making their Case
Upon arriving at work the day after receiving the letter,
Lawlor said his first call was to WBZ-TV.
It was an unusual decision for a dealer to seek a platform
to vent against a manufacturer. The list of dealers slated for
closure, however, was public. Boston.com had pinpointed 12
Massachusetts dealers on an interactive map. Still, Lawlor
was initially wary of calling attention to their situation.
“I figured it was a political choice, so we had to fight it in
the press,” he said. “It’s not our nature -- we’re not a bunch
JULY 2009
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going to go quietly. The community has been wonderful
to us. We felt obliged to fight for our employees and our
customers.”

Beyond Chrysler
Despite the battle Westminster Dodge waged in the press
to save their only franchise, Lawlor was confident that the
future looked brighter without Chrysler.
“We have options after June 9,” he explained. “On one
level we’re excited, because it would be real hard to climb
back in bed with Chrysler after what we’ve been through.”
Lawlor wouldn’t reveal whether a new franchise was in
the cards, but didn’t deny the possibility. He then greeted a
couple who walked in saying they had been thinking about
buying a car, and that now seemed like a good time. The man
was the doctor of Lawlor’s son.
It didn’t seem important that they had walked into a
Dodge store. They wanted to buy a vehicle from Lawlor. And
as both he and Bickford explained, losing Chrysler won’t
mean losing business.
t
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by Carolina Avellaneda

For Better or for Worse

The majority of employers are not
stuck with their employees forever. If you
are not a union shop and you don’t have
a contractual obligation expressly requiring you to employ an individual for a set
period of time, you can let employees go
at any time. As a cost-saving method, layoffs are undoubtedly effective.
Laying off employees does come with
its share of problems. The most obvious issues are: 1) it’s hard to run a business without employees, especially sales people; 2)
no sales means no money; 3) lay-offs hurt
morale and 4) low morale affects sales (See
No. 2). We’d like to take you through some
common options and their pitfalls.
But first, let’s discuss what you should
not do. Do not use the economy to justify decisions that would not otherwise
be allowed. The recession does not make
discriminatory employment actions magically legal. If you would not be laying off
anyone because of the economy but decide to do it just because there is a person
you have been looking to get rid of, think
twice. If the action may be considered discriminatory, don’t do it under the pretext
of a lay-off (and if it is discriminatory,
don’t do it at all).
Do not cut corners. If you are involved
in a lay-off, follow the age old adage that
an ounce of prevention equals a pound of
cure. Seek advice early -- what you don’t
know often can hurt. One example is the
notice that may be required in a mass layoff. The Worker Adjustment and Retraining Notification Act requires certain employers to send written notice of a mass
layoff 60 days in advance. If you do not
employ at least 100 people who work at
least 20 hours per week and have been
employed for six of the last 12 months or
who work more than 4,000 hours a week
in the aggregate, WARN does not apply to
you. If you employ more than 100 people
that meet these parameters, you may still
be exempt from WARN if your lay-off affects fewer than 50 people and 33 percent

of the work-force at any site.
Now on to some “creative” cost cutting
ideas that allow you to keep your employees.

Paying Less for Less
Work
Stop Overtime. One easy way to cut
back is to prohibit overtime, which can
quickly become expensive. Just make sure
that the prohibition does not get translated
into a “no recording of overtime” mandate, which is illegal.
Force Vacation. If there is less work
now and you are carrying vacation time
on the books, there is nothing preventing you from requiring your employees to
take their vacation now. The liability will
be gone and you save the hours for when
you have the work.
Reduce Work. Schedule Any nonunion, at-will employees that you pay on
an hourly basis can have their hours reduced without issue. Reducing the schedule of a non-exempt employee, however,
is not as simple. You risk losing the “salary basis” if you attempt to reduce hours
and pay without careful planning. Deductions from an exempt employee’s compensation are only permissible in limited
circumstances. While a one time change
in schedule and pay which corresponds
with the beginning of a pay period may be
acceptable, you should only proceed with
counsel and caution.
Compensatory Days. Some employers
like to pay for time worked with a “comp”
day. Don’t do it, because it is not legal.
Compensatory time is allowed only in very
limited circumstances for public employers.

sent a contractual obligation to pay a set
wage and with proper notice and counsel,
employers can permanently reduce the
wages of their salaried employees (retaining the same work schedule) so long as
these wages remain above $455 a week.
Reducing Commissions/Bonuses. With
proper notice, you can reduce or eliminate
discretionary bonuses. Be aware of contractual obligations to pay bonuses, and do
not withhold or defer bonuses that have already been earned. Commission structures
can also be revamped, but these require
more care. In order to safely change commissions you should provide significant
notice, wait until the end of the relevant
sale cycle or fiscal year to make sure no one
is deprived of a commission that they were
working towards and pay out all commissions that have been earned.
Voluntary Deferrals of Salary. There
is no such thing as a legal voluntary deferral of salary. The Massachusetts Wage Act
prohibits this arrangement and enforcement is severe. Violations result in treble
damages and attorneys fees. Failure to pay
wages may also lead to individual and
criminal liability.
Payment in Stock/Payment in Kind.
While it is illegal not to pay wages, there
is nothing preventing you from making the
payments in a non-cash manner (again so
long as there has been adequate notice and
the employee has had the opportunity to
terminate the engagement). For example,
the fair market value of a new car can be
used to compensate a sales employee.
t

Paying Less for the
Same Amount of Work
Wage Cuts. Non-exempt or hourly
employees can have their wages reduced,
so long as it is not below minimum wage.
Proper notice is all that is needed. Lowering
the wages of exempt employees requires
more planning (See No. 3). However, ab-

Carolina

Avellaneda
McCarter & English, LLP.
is an attorney for
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The Risks with Spot Deliveries
By Steven Megee

Steven Megee is regional sales manager
at t h e F r a m i n g h a m R e g i o n a l O f f i c e f o r
Z u r i c h N o rt h A m e r i c a C o mm e r c i a l ’ s
Programs & Direct Markets’ business unit.

Many losses have occurred after a car

has been released as a spot delivery. Here
are just two examples:
A couple comes in looking at a new
Toyota Landcruiser. They take it out for a
test drive and decide to buy the vehicle.
Although they do not have a trade-in, they
have $1,500 for a down payment. The
credit bureau comes back with an excellent credit rating. The dealership spots the
vehicle to the couple. When the dealership
calls to let the couple know that the financing has been approved, the people at the
other end deny buying a car.
It turns out the “buyers” were using
stolen identification. Amount of loss:
$40,000.
A 20-year-old comes into the dealership looking for a car. She has a trade-in
with a negotiable title. Her credit check is
good and she provides a proof-of-insurance card. The dealership spots her the vehicle. However, before the financing is approved, she is involved in an accident and
there is a fatality. It turns out her insurance
was a 7-day binder for physical damage
only. It did not cover her for liability.
In both of these examples, a loss could
have been avoided if the dealership had
done a few checks.
In the first example, the dealership did
not verify that the couple they were dealing with was who they said they were.
Employment, home phone number and
permanent address should have been verified. In addition, “red flags” on the application were ignored: the birth dates did
not match those on the drivers’ licenses;
they listed working in one state and living
in another.
In the second example, the dealership
did not verify the insurance coverage – a

critical step, especially on younger customers.
The following checks may reduce your
exposure to liability if undertaken prior to
spot delivering a vehicle; however, you
should always seek the advice of your
dealership legal counsel before implementation:
• Be wary of a customer who is overly anx-

rity, such as:
- A trade-in with a negotiable title;
- A cash down-payment;
- A check where the funds can be verified. Accept no post-dated checks.
• Verify insurance coverage for physical
damage and liability or have the customer bring in a 30-day binder from a local
agent.

“A loss could have
been prevented if the
dealership had done a
few checks.”
ious to take a vehicle before the financing
is approved. He or she may be more interested in simply obtaining the vehicle, not
purchasing it.
– Upon obtaining the advice of your
dealership legal counsel, you might
have the customer sign:
1. Bailment agreement - This makes the
customer responsible for the vehicle
and they are liable for any and all damages; and/or
2. Conditional delivery agreement - This
states the date the car is to be returned if
the financing is not approved.
• Verify the customer is who he or she
claims to be.
– Get a photocopy of their driver’s license, where allowed by law.
– Call their place of business and verify
employment.
– Verify their permanent address.
• Determine that the probability of financing is good. Run a credit bureau check,
where allowed by law.
• Make sure the customer has proper secu-

Use Common Sense
• Thoroughly check out any “red flag,”
such as:
- Information given on the application
that does not match up;
- No title on a trade-in.
• Be cautious with young, inexperienced
drivers.
• Spot deliver cars to local customers
only.
• Use a dealer checklist to make sure all
appropriate steps have been taken.
t

Reminder:
“Red Flags
Rule”
Enforcement
Begins
August 1
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the TRUCK corner

MSADA

Walking the Halls of Congress
part 1

by Dick
Witcher
Dick Witcher,

the dealer

principal

Minuteman

at

Trucks, Inc., serves on
the MSADA Board of
Directors as the Medium/
Heavy-Duty Truck Dealer
Director.

“ All staffers

seem
idealistic;
they have
little real
world
experience
and I had
to learn
to speak
in their
language to
make them
understand
my point. ”

JULY 2009

The American Truck Dealers Association, a division of NADA, held its trimester Board of Directors
meeting in Washington, D.C. in mid-July. As a Board
member, I attended the meetings and experienced my
seventh opportunity to lobby for issues of importance
to car and truck dealers.
The experience of lobbying Congress has been
one of the most inspiring and frustrating experiences
of my career. However, the experience is priceless,
and I found myself taking note of both the reaction to
my points as well as the surroundings, as they seem
to feed into one another.
The offices of our representatives are unlike anything you might imagine. Each chamber of Congress
has three office buildings -- strong, forceful buildings
that look like they will stand the ravages of time. The
massive white granite with edgy block cornerstones
give a sense of permanence to our government.
The entrances, of course, are few and highly secure. The guards are no-nonsense, gun toting professionals who would have no guilt in using them.
Outside of the restaurant where we were having our
Board reception and dinner, Capitol Police killed a
man who ran a checkpoint and started a shootout.
The halls of all of the buildings are wide, quiet
and nearly majestic. The halls are so wide people
could probably walk eight abreast without touching
the walls. Voices are hushed and people try to walk
softly. Representatives are identified by lapel pins.
Lobbyists are everywhere, all the time, and the dichotomy between them is apparent. The high-powered wore really nice suits and ties; others wore “red
badges of courage,” matching colored tee shirts with
silk screened mottos and white lab coats. The suits
moved in small groups of two or three while the tee
shirts moved mob-like from one office to another.
Doors entering the offices of the representatives
are tall, wide and solid. Outside each door are the
symbols of office: the Stars and Stripes, the state flag
and a bronze plaque with the Representative’s name
and state. Office assignments are based on seniority
and party affiliation, so Kennedy, Kerry, Markey and
Frank have larger, nicer offices. Every election brings
a chance for a shakeup.
The Senate offices are much larger than the House
-- the 100 senators and 435 representatives occupy
essentially the same number of office buildings. The
senators with whom I am familiar have offices with

Massachusetts Auto Dealer www.msada.org

a reception area, conference room, a staff office and
the senator’s office. I am not sure where all of the
staff sit since the number of staff listed in the Congress handbook is greater than the number of offices
I’ve seen. The House offices are so small I have had
conferences with Mike Capuano and Bill Delahunt in
their reception areas.
Only rarely do you actually meet with a representative. More frequently you see a staffer. People
from national organizations like the NADA/ATD
get senior staff and occasionally the member of
Congress. To a degree, all staffers seem idealistic;
they have little real world experience and I had to
learn to speak in their language to make them understand my point.
For example, on this visit one of my issues was the
national energy policy proposed by Rep. Henry Waxman of California. My object in discussing the issue
was to get the representatives to recognize:
- Fuel is one of the largest expenses for truck operators. They have a natural incentive to find the most
mpg motors for their trucks.
- Esoteric motives are not necessarily economical;
there is a need for incentives to get new technology
implemented.
- In the 2007 energy law the National Highway
Transportation Safety Administration (NHTSA) was
to evaluate and establish fuel economy standards for
medium and heavy trucks. NHTSA has an obligation
to commercially and economically evaluate an issue.
The Waxman legislation moves the policy setting to
the EPA; the EPA has no commercial or economic
obligation.
- Carol Browner, the Environmental Advisor to the
President, was head of the EPA under Clinton. She is
the Administrator who established the new emissions
levels for Diesel engines in 2001, 2004, 2007 and
2010. The EPA failed to recognize the reluctance of
companies to implement new technologies for higher
costs with no added productivity. As a result, the average age of commercial heavy trucks has increased
from roughly seven years to roughly ten years. Therefore half of the trucks in service on our highways are
no cleaner today than they were prior to the establishment of the emission regulations.
When I talked to the staffers, I didn’t talk about
the economics – they don’t care. I talked about the
failure to implement cleaner air. Using that approach,
they seemed to get it.
t
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Red Flags Enforcement Begins
by
Frank
O’Brien
Frank O’Brien is a principal at O’Connor & Drew,
P.C and is director of the
internal audit and fraud
division.

After two delays, the August 1 deadline
for dealerships to comply with the Red
Flags Rule is rapidly approaching. Those
who have taken the necessary steps will
be in good shape to handle the challenges
that lie ahead. Those who have waited to
get started have their work cut out for them,
and there is no time like the present to get
started.
The Red Flags Rule requires dealerships
to develop, implement and document policies and procedures designed to prevent,
detect and respond to identity theft – one
of the fastest growing crimes in the world
today.

Enforcement
Penalties for non-compliance range from
$2,500 for the first violation to $11,000 for
each violation thereafter. Consumers have
the ability to register complaints against an
organization on the FTC’s website at any
time.
The dealership will be exposed to classaction lawsuits for which legal fees will be
incurred along with the negative publicity
that surrounds these types of headlines.

Requirements
Compliance with the rule requires dealers to:
1) Identify “red flags” (indications of the
potential existence of identity theft);
2) Develop policies and procedures to detect, prevent and respond to those “red flags”
and document those polices and procedures
in an “Identity Theft Prevention Program;”
3) Update the program periodically to
reflect new risks.

Steps to Compliance
The FTC requires documentation of
each of these steps in the dealership’s Identity Theft Prevention Program:
1 ) Designate a compliance officer and/
or program manager to oversee the compliance effort;
2) Determine “covered accounts;”
3) Perform a risk assessment to identity
potential “red flags;”
4) Develop policies and procedures to
detect, prevent and respond to those “red
flags;”
5) Draft the Identity Theft Prevention
Program;
6) Employee training (specifically the
sales and finance managers);
7) Obtain written documentation from
service providers that assist in the opening
of “covered accounts;”
8) Senior Management or Board of Directors must sign off approval of Identity
Theft Prevention Program;
9) Prepare annual compliance reports to
evaluate the effectiveness of the program.

Red Flags Explained
It seems overwhelming, but it is a requirement for all automotive dealers. The
key is taking the necessary steps to verify
the customer is who he or she claims to
be. The FTC has grouped the types of “red
flags” into five different categories:
1) Alerts or notifications from Credit
Reporting Agencies. This is most commonly seen in the form of a fraud or active duty alert. If a customer has placed a
fraud alert on his or her credit report, the
end user must contact the customer through
the phone number listed on the credit report
to obtain authorization before opening the
account. Since the end user is truly the bank
or financial institution, they should contact
the customer to obtain the authorization.
However, the dealership is also under the
requirements of the Red Flags Rule and
should not proceed with the finance or lease
agreement until authorization has been
granted.

2) Suspicious documents. The information that the customer provides to the
dealership often does not agree with the
credit report. Under the Rule, the dealer is
required to obtain additional documentation to verify the identity of the customer.
If there is a substantial difference between
the address provided by the customer and
the address on the credit report, the credit
reporting agency will issue a Notice of Address Discrepancy, which requires the dealership to obtain proof of residency.
3) Suspicious identifying information.
The rule requires that dealership personnel
diligently review the photo identification of
the customer to ensure that the photograph
resembles the customer’s appearance, the
identification appears reasonably valid and it
is not expired. This seems pretty basic and
straightforward; however, it is crucial that the
finance and sales personnel do not get lazy in
this area – the dealer could get burned.
4) Suspicious activity surrounding a
“covered account.” All suspicious activity
should be immediately reported to management.
5) Notices regarding the possibility of
identity theft. If the dealership is notified
of the potential existence of identity theft
by an outside party, management should investigate the claim to verify its validity and
inform all personnel.
Once the dealership properly identifies
the “red flags” and designs policies and
procedure to prevent, detect, and respond to
them, the next step is to train the sales and
finance personnel on the new policies and
procedures.
Finally, it is vitally important to document all compliance efforts. This is especially true when you identify “red flags.”
Supporting documents obtained should be
filed in the deal jacket in order to provide
evidence that the dealership complied with
the rule. A dealership can take all the necessary steps to protect a customer’s identity;
however, without proper documentation,
your efforts will be futile.
t
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from Around
the Horn

WASHINGTON, D.C.

Barney Frank’s GM Lobbying
Causes Confusion in Washington
Worcester Tech Student Receives Award

Worcester Technical High School student Alexis Paredes
receives an AYES award from State Manager Mike Nixon
(left) and Vice Principal Mary O’Malley (right).

Students Finish Work on Car Donation

AYES auto tech students at the Shriver Job Corp in Devens
in front of a car re-donated to Worcester Technical High
School on July 15. The arrangement was coordinated by
Job Corp instructor Dan Bonnete and Rene Goguen at
Worcester Tech.

A CNNMoney report from a June 12 Congressional hearing about GM and Chrysler dealership closures stated GM CEO
Fritz Henderson admitted three Massachusetts dealerships were
removed from its closing list after Rep. Barney Frank intervened
– an inaccuracy that showed the confusion among lawmakers during the proceedings.
A Wall St. Journal column printed that day called attention to
Frank’s lobbying to temporarily save a GM parts distribution center in Norton. Two other distribution centers were also taken off of
a closure list. Texas Rep. Mike Burgess took exception to Frank’s
actions, using the terms distributor and dealership interchangeably
during the hearing.
While Henderson corrected Burgess on the difference between
the two, Burgess called Frank’s actions “fundamentally unfair.”
“My question is, what is the number that I need to call? Is it
1-800-Car-Czar? Tell me who to call so I can help the dealers in
my area who have been so badly hurt by this,” Burgess told Henderson.
The confusion regarding Frank’s lobbying remained after the
hearing, as seen in a letter to both the GM and Chrysler CEOs from
Iowa Rep. Tom Latham.
“It is difficult for me to grasp the notion that, on the one hand,
GM has said that ‘tough’ business decisions have to be made, including the closure of dealerships, while on the other hand concessions to those tough decisions are being made when politicians
request them,” Latham’s letter stated.
A GM report given to the House Committee on Energy and
Commerce gives the numbers of closings by state, with Massachusetts scheduled to lose 29 franchises out of more than 1,300 across
the country.
During the hearing, Henderson said 91 percent of GM dealers
have agreed to new participation agreements and 67 percent of
those asked to wind down have agreed.
Frank’s office confirmed that he did not ask for any dealerships
to be removed from GM’s closure list.

MSADA

Mass. Dealers Weigh in on
Franchise Protection
In mid-July a Judiciary Department spending bill that contained
a provision increasing franchise protection during manufacturer
bankruptcy passed the House of Representatives after dealers took
their case to Capitol Hill.
The provision is based on HR2743, which had been sponsored
by both Senators Kennedy and Kerry and by four member of Massachusetts’ House delegation.
More than 100 dealers descended on the Capitol, including the
JULY 2009
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WELLESLEY HILLS

MSADA President Receives
Distinguished Alumni Award

Association’s NADA Director Ray Ciccolo and Medium/HeavyDuty Truck Director Dick Witcher (see his column on page 14).
The Springfield Republican reported on the bill’s momentum,
interviewing dealers on the treatment many had faced during the
GM and Chrysler bankruptcies.
“Before bankruptcy, we had protection,” Guzik Motor Sales
owner Dick Guzik told the paper. “During bankruptcy nobody had
protection. Was it right? Nobody thought it was. We don’t know
what we have now.”
Under the bankruptcy process, GM and Chrysler did not have
to comply with state franchise laws and the protections they contain for termination actions initiated by manufacturers.
Also speaking to the Republican, MSADA Executive Vice
President Robert O’Koniewski said if the bill passes, a bankruptcy situation could resemble GM’s decision to cut its Oldsmobile
line, when dealers received compensation for the elimination of
the line.
“The bill would wind back the clock and give back the dealerships to the terminated dealers,” O’Koniewski said.

MSADA President Jim Boyle received the distinguished
alumni award at MassBay Community College’s 2009 commencement. Photo courtesy of Commencement Photos, Inc.

Save the Date
Annual
Meeting &

New England International Auto Show Preview Night

Tuesday, December 1, 2 0 0 9

B O S T O N

CONVENTION

AND

EXHIBITION

CE N T E R
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NEWS from Around the Horn
NEW YORK

Mass. Dealer Appeals
Chrysler Ruling
James Tarbox’s two Chrysler dealerships filed an appeal of the
decision to allow their franchise terminations late last month.
The dealerships include Tarbox Motors of North Kingstown,
RI and Tarbox Chrysler Jeep of Attleboro, Mass.
Tarbox had earlier in June testified in bankruptcy court
against letting Chrysler’s 789 franchise closures go forward.
WEST SPRINGFIELD

Balise Finishes New
Showroom, Begins Another
On the heels of finishing one new showroom in Rhode Island, New England mega dealer Jeb Balise has begun work on
a new Honda store in West Springfield.
The new Toyota facility Balise recently finished in Warwick,
RI is 114,000-square-feet and has 45 service bays, with an underground garage able to store 150 vehicles. A photo studio
included in the shop will be used to take photos of used cars.
The planned 600+ Honda dealership will replace the one
Balise currently operates in West Springfield.
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The project had encountered some opposition from neighbors,
but at a recent meeting they said they had been satisfied by changes Balise had made – putting in an emergency gate that will block
vehicles from cutting down their side street.
The site was purchased for $4.4 million last fall, with the project getting final approval in early June.
“All departments were helpful,” Balise was quoted in the Republican as saying. “It’s always nice to work with a town like
West Springfield, (a community) that is just very helpful.”

Calendar
Saturday, August 1
• In Control Advanced Driver Training
North Andover, MA

PEABODY

Sunday, August 2
• In Control Advanced Driver Training
Weymouth, MA

Lamborghini Gone from North
Shore

Wednesday, August 5
• Southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA

The Salem News recently reported that the Lyon-Waugh Auto
Group has given up its Lamborghini franchise in Peabody.
Owner Warren Waugh said that the franchise had sold between
35 and 40 of the six figure sports cars, and that after a cost analysis the store wasn’t worth keeping.
“I like to compare it to luxury yachts and sport fishing boats,”
Waugh told the News. “We looked at the cost of maintaining the
franchise versus the lack of sales. We just couldn’t see a profit in
the near or long term.”
“We hope somebody else gets the franchise in New England,”
he added. “We’re on to the next thing.”
The company still plans to build a new Acura store in the area.
Lyon-Waugh’s Route 1 Mini dealership will move to the former
Acura location on Route 114. The dealerships’ two employees
have been placed at other locations.

Friday, August 7
• In Control Advanced Driver Training
Worcester, MA
Saturday, August 8
• In Control Advanced Driver Training
Worcester, MA
Wednesday, August 12
• Southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA
Wednesday, August 19
• Southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA

For over one hundred years Kendall,
Taylor & Co., Inc. has provided a full
range of architectural, engineering
and planning services.
Since 1978, we have designed over 150 dealership projects ranging
from new facilities to additions and alterations to adaptive re-use and
consolidation projects, both large and small.

Call Peter M. Blaisdell, AIA
if you would like a free
initial consultation.
Kendall, Taylor & Co., Inc.
381 Boston Road
Billerica, MA 01821
Tel.: 978 667 2900
Fax: 978 667 2960
E-mail: kendalltaylor@comcast.net
Web: www.kendalltaylorandcompany.com
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NEWS from Around the Horn
EAST BROOKFIELD

Lamoureux Ford Receives
President’s Award
Lamoureux Ford recently received Ford’s President’s Award, which recognizes dealerships with exceptional sales, service and customer satisfaction.
The President’s Award is given to 250 out of the roughly 3,800 Ford
dealerships across the country. This is the 12th year in a row Lamoureux has
received the distinction, with 15 awards received altogether.
“We’re very proud to receive this kind of recognition and it’s especially
gratifying that it comes from our customers,” owner Lionel Lamoureux
said. “I couldn’t be more proud of our entire staff. They’re the reason we
were able to achieve this award.”
MELROSE

Melrose Dodge Shuts its Doors
Melrose Dodge was among the dealerships that closed completely after
losing its Chrysler franchise on June 9.
In a letter posted by the Key Auto Group, the dealership stated its 21
employees will move next door to Key Buick Pontiac GMC.
Melrose Dodge had been in operation for 18 years, and held a contract to
service Melrose Police Department vehicles. The department will now have
those vehicles serviced elsewhere.

JULY 2009

Massachusetts Auto Dealer www.msada.org

Legislative Update

21

Senate 1882 Kills Three Birds with One Stone
By Paul Fellows
As any Massachusetts lobbyist could tell you, trying to get a
piece of legislation passed on Beacon Hill is an awful lot like running the Boston Marathon. Both require a lot of work, months of
preparation, ample amounts of patience and endurance, and, most
of all (especially in a sweltering New England summer), sweat.
In late June, the Association’s legislative team of President Jim
Boyle, Executive Vice President Robert O’Koniewski and legislative agent Jim Hurrell found all these qualities put to the test as
they crammed into the smallest, non-air conditioned room in the
State House to attend a public hearing of the Joint Committee on
Transportation. They were there that day to testify on Senate 1882,
An Act Enhancing the Administrative Operations of the Registry
of Motor Vehicles, which Committee co-chairman Sen. Steve Baddour (D-Methuen) filed on MSADA’s behalf.
If passed, this legislation could be a much needed triple victory for auto dealers. Each section of Senate 1882 is specifically
intended to help dealers by improving the stream of commerce for
new and used vehicle sales.
The first section of the bill is designed to help dealers navigate
the problems of electronically registering vehicles for out-of-state
customers. Under current procedures, Massachusetts vehicles purchased in this state can be registered though the RMV’s Electronic
Vehicle Registration Program (EVR); however, this program has
no reciprocity in other states, meaning it is impossible for dealers
to electronically register vehicles to a non-Commonwealth resident’s home state.
In an era in which dealers are increasingly gaining online sales,
to call this gap in the current program a minor inconvenience would
be a severe understatement. Senate 1882 would fix the problem
by increasing the powers of the registrar to enter into interstate
agreements which would allow for cross-border EVR reciprocity.
The bill would also make it so that any dealers operating in states
without EVR reciprocity for Massachusetts vehicles would have
no reciprocity in our state until their state agrees to reciprocity
to Massachusetts. This section would increase the speed and efficiency when selling to out of state customers.
Next up – lien releases and titles. For years MSADA has received complaints from dealers having a difficult time with lenders accepting payments in satisfaction of liens, executing a release
of the security interest and mailing or delivering the certificates of
titles for the vehicles on which the liens were attached. MSADA
has fought to resolve this issue ever since liens became attached
to vehicles. Several years ago, your Association successfully led
a legislative effort to clarify and improve the lien payoff process
and create an enforcement tool for the RMV to use against lenders who do not release vehicle titles in the statutory established
amount of time.
Even with these new polices, many lien holders still refuse to
release the lien and send title in a timely manner as called for un-

der current law. The second section of Senate 1882 aims to put an
end to this issue for both dealers and their customers by requiring lien holders doing business in Massachusetts to participate in
the RMV’s Electronic Lien and Titling Program (ELT) that would
expedite the process from the lien payoff to the delivery of the
vehicle title.

MSADA President Jim Boyle and Executive Vice President Robert
O’Koniewski testify at a June hearing on Beacon Hill.

Finally, the third section of the bill would change the way sales
tax is imposed on non-Massachusetts residents buying vehicles
that will be registered elsewhere. Under current law, an out-ofstate customer who purchases a vehicle in Massachusetts and
takes delivery here must pay the Massachusetts sales tax. If the
customer takes delivery of the vehicle across the border, however,
the customer avoids paying our state sales tax. Under the state’s 5
percent sales tax, if a customer comes here from a higher sales tax
state like Rhode Island (7 percent), Connecticut, (6 percent), or
Vermont (6 percent), makes the purchase and takes delivery here,
the customer will pay the 5 percent to Massachusetts and then get
dinged for the difference back in his or her home state.
This matters little to Rhode Island residents with sales taxes
higher than in Massachusetts, but it puts Massachusetts dealers at
a serious disadvantage to New Hampshire dealers who operate in
a sales tax free state. With the creation of the 6.25 percent sales
tax rate, Massachusetts is giving up its advantage and ability to
grab sales tax revenue from the Connecticut and Vermont customers. Dealers will have to make out-of-state deliveries to customers
because they will not want to pay a higher tax rate.
If this legislation goes through, a buyer will only have to pay a
sales tax equal to the rate imposed by their home state and never at
a rate greater than our own tax rate. This legislation will help dealers become more competitive with states with tax rates lower than
our own - something that has become increasingly important as
we all must brace ourselves for the imminent hike in our beloved
state’s sales tax up to 6.25 percent on August 1.
While passage of Senate 1882 is far from certain, this bill
would benefit dealers across the state as it kills three birds with
one stone.
t
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by Ray Ciccolo

NADA Update

“Cash for Clunkers” Gets the Green Light
After a $1 billion “cash for clunkers” provision included in
a war spending bill was signed by President Obama on June 24,
the National Highway Traffic Safety Administration (NHTSA)
has developed regulations to launch the program. NADA
helped to pass the legislation, with dealers across the country
contacting lawmakers, and NADA will work with NHTSA on
the regs to make sure they are easy to understand and easy
to implement, both for dealers and buyers. Requirements for
trade-ins and new vehicles are listed at www.cars.gov. (NADA
will offer info at nada.org/cashforclunkers.)
NADA cautions dealers to wait until the regulations are
released before crediting buyers with any voucher amounts
as the requirements are strict and dealers may not be reimbursed. (The law includes no retroactivity.)
Under the program, eligible “clunkers” include passenger
cars and light trucks MY 1984 and newer that get no more
than 18 mpg combined city/highway. For cars, the credit value will be $3,500 if the new vehicle gets at least 4 mpg more
than the “clunker” or $4,500 if it gets at least 10 mpg more.
For light trucks, the credit value will be $3,500 if the new
truck gets at least 2 mpg more than the vehicle being traded
in or $4,500 if it gets at least 5 mpg more. New vehicles must
cost no more than $45,000 MSRP and used-vehicle purchases
are not eligible for the program.
NADA chairman John McEleney, who called the provision “very positive,” said most buyers make a purchase decision based on the monthly payment and a voucher worth
$3,500 will translate into a monthly savings of $75 to $100.
The measure should also help to increase floor traffic, and
with the availability of the new-vehicle sales and excise tax
deduction—something dealers also succeeded in keeping in
the stimulus legislation earlier this year—new vehicles will
be more within the reach of buyers.

Legislation Now in House and Senate to
Reinforce State Franchise Laws
Bills introduced in both houses of Congress in June aim to
preserve dealers’ rights under state franchise laws. H.R. 2743
and S. 1304 (the Automobile Dealer Economic Rights Restoration Act) quickly gained momentum as reports about the
plight of Chrysler and GM dealers spread and lawmakers held
hearings on dealership closures. Automakers and the government have been viewed as using bankruptcy law to circumvent
franchise law, and the measures aim to reinforce the rights that
have accrued to dealers at the state level. As of July 15, H.R.
2743 had nearly 270 cosponsors and S. 1304 had 24 cosponsors. Dealers are urged to contact their Representative and
Senators to get them to support the legislation. They can be
reached through the Capitol switchboard at (202) 225-3121.
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NADA Meets Again with the Fed
NADA met again with the Federal Reserve in mid-June to
urge the office that oversees the Term Asset-backed securities Loan Facility (TALF) program to lift the obstacles preventing funding of floor-plan asset-backed securities (ABS).
The ABS market, which produces much-needed credit for
many floor-plan lenders, ground to a halt in 2008 and has
not returned. The TALF is designed to provide investors with
low-cost, non-recourse government loans to encourage them
to purchase the bundled floor-plan lines of credit that finance
sources sell as securitized bonds to obtain funds for continued floor-plan lending. NADA explained how TALF loans
may be made to floor-plan ABS investors in a manner that
protects the Fed’s balance sheet.

LIFO Fact Sheet Available
The loss of LIFO (Last In First Out) for valuing inventory,
either because of federal legislation or dealership termination,
makes it imperative that dealers stay informed about potential
changes and to plan ahead. A LIFO fact sheet, prepared for
NADA, is now available and may be accessed by going to
www.nada.org/regulations.

In NADA news…

Spaces Available in Dealer Academy
Classes
Slots are available for upcoming NADA/ATD Academy
Classes. Five Academy classes will begin within the next
few months, including two Dealer Candidate classes (September and October), two General Dealership Management
classes (also September and October), and one ATD HeavyDuty Truck class (November). Details about the Academy
programs, along with the current brochure and application,
are available at www.dealeracademy.org. For more information or questions, contact Academy Registrar Diane Weppner
dweppner@nada.org.
t

Ray Ciccolo, Village Auto Group,
represents MSADA members on
the NADA board of directors.
He welcomes your questions and
concerns (rjciccolo@aol.com).

