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by James G. Boyle, President, MSADA

   he recent election of Scott Brown to the U.S. Senate marks a 
change not only in Massachusetts but our Association as well.

In this past race, the MSADA made the decision to openly 
support and endorse candidates and initiatives that will protect 
and promote our businesses, employees and their families.

 This is a bold new approach for the Association, because 
we have so much exposure. Politically, we have always been 
careful, and quietly worked in the background, in fear of 
backlash.

 Many dealers have believed in Scott since well before he 
took a lead in the polls. The fact that he is going to Washington 
will give our Association a strong voice in the Massachusetts 
delegation.

The votes, however, are what counts. And with the support 
we put behind Sen. Brown our message is that it’s action, not 
words, that matters.

Whether you agree with Scott Brown’s platform or not, 
hopefully part of the message that will be received by the 
incumbents on Capitol Hill is that no one can be taken for 
granted. 

In many of the actions taken against us in the past year, the 
underlying sentiment seemed to be that our community of 
businessmen and women were collateral damage. Despite the 
fact that the plight dealerships faced last year was one of the 
few issues that every area of this country felt, few in Congress 
really seemed ready to make a commitment to work for us.

Scott Brown will be different. 
Going forward, your Association will make sure that not 

just Brown but all of our representatives are looking out for 

your businesses. We can all hope that the results from January 
show the people of this state are hoping that the concerns of 
the little guy, which most often includes us dealers, don’t get 
trampled.

Wind-Down Battle Continues
Speaking of not getting trampled, several hundred dealers 

across the country, with an assist from Congress, are fighting 
to get their franchises back. Through the binding arbitration 
process, dealers who had no control over the destiny of their 
business may have a fighting chance.

For more information about this issue, please see this 
month’s legal column by our friends at McCarter & English 
explaining the steps being taken. Your Association is always 
ready to do whatever it can to help you make your case for 
reinstatement. Please let us know how we can make any part 
of the battle easier to bear.

Saab Dealers Unite
As widely reported in the media, the Saab brand has become 

a volleyball bouncing between GM and various parties 
interested in buying it, including Formula One mogul Bernie 
Ecclestone and Dutch car manufacturer Spyker. 

The dealerships, meanwhile, are left waiting and wondering 
as GM makes increasingly bold moves to show that it’s ready 
to turn the lights out. Many, however, have decided to lobby 
Congress and the public to make sure a brand that has long 
been revered for its quality and performance doesn’t fade 
away.

T

Every Voice Matters
Whether the battle is being fought in the U.s. senate 
or Järfälla, sweden, your voice makes a difference 



MSADA

So far, the dealers have certainly won the battle of public opinion. 
Whether the sale to one (or both?) parties goes through remains to be 
seen as of this writing, but throughout the process our Saab members can 
be sure we are monitoring the situation closely and will be ready to assist 
in any way we can. 

Join Us in Orlando
Association Vice President Bob O’Koniewski and I will be joining our 

Massachusetts Dealer of the Year Rick Mastria in Orlando next month 
for NADA’s annual convention. If you haven’t already registered, we 
certainly encourage you to do so and take a chance to interact with peers 
from across the country. 

For registration information, please go to www.nada.org.
t
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“The votes are what counts. 

And with the support we 

put behind Sen. Brown our 

message is that it’s action, 

not words, that matters.”



     n January 19 over two million Massachusetts 
voters trudged to the polls amid snow storms and 
other inclement weather to cast a ballot in a spe-
cial election that essentially changed the course of 
history. By a 52-47% margin, voters elected Re-
publican State Senator Scott Brown to be the next 
United States Senator from Massachusetts, as he 
vanquished Democrat Attorney General Martha 
Coakley in a stunning upset.

If you take Boston, Cambridge, Somerville, New-
ton and Brookline, Brown lost to Coakley by a quar-
ter of a million votes. Just think of what he did in the 
other 346 cities and towns to win by 120,000 votes. 
He won Ted Kennedy’s precinct in Hyannis. What 
he had to do to get those votes was incredible. 

The ramifications of the Brown election were 
immediate, as Washington politicians and pun-
dits scrambled to figure out what the vote meant 
and what the impact it would have on the Obama 
Administration’s legislative and regulatory agenda 
– an agenda which certainly has not been friendly 
to small business.

The election of Senator Brown denies the Dem-
ocrat Senate majority easy access to the 60 votes 
that are needed to shut off any attempt to stop the 
flow of legislation via the filibuster. In the heat of 
extreme partisanship that has gripped Capitol Hill, 
especially as the administration and Congressional 
Democrat leaders pursue a very liberal anti-busi-
ness agenda, the Republican minority in the Senate 
will now have on paper the necessary 41 votes to, 
at a minimum, slow down the Democrat agenda. 
The first obvious victim will be the existing re-
write of our health insurance laws that has created 
so much opposition here in Massachusetts and 
across the country. If the election means anything, 

at least some semblance of a level playing field in 
the Senate is created with the Republicans obtain-
ing the 41st vote. 

During the special election process, and espe-
cially after the December 8, 2009, primary, many 
dealers threw their support behind Senator Brown. 
He has been a friend on Beacon Hill over the years, 
and dealers recognized the opportunity to send 
such a friend to the Senate. When Senator Brown 
was 30 points down in the polls back in early De-
cember, your Association requested of DEAC the 
maximum contribution to the Brown campaign, 
and DEAC delivered. Dealers owe a large thanks 
to Ray Ciccolo and Jim Boyle for the leadership 
they demonstrated in supporting DEAC’s efforts 
on behalf of Senator Brown.

Over the next several months, as Senator Brown 
begins to maneuver the halls of power in our Capi-
tol and helps to alter the course of our political and 
economic history, Massachusetts voters can realize 
the role they played in replacing the Liberal Lion 
of the Senate, Ted Kennedy, with Scott Brown, 
“just a guy from Wrentham who drives a truck,” in 
a seat that has been occupied by the likes of John 
Quincy Adams, Daniel Webster, Charles Sumner, 
Henry Cabot Lodge, and JFK. As events continue 
to unfold, we need to always remember that elec-
tions do have consequences.

MSADA Legislation, Senate 1882
On January 21 the Joint Committee on Trans-

portation reported out favorably the MSADA leg-
islation that would reform certain aspects of RMV 
operations. The bill is sponsored by State Senator 
Steve Baddour (D-Methuen), who is the Senate 
chairman of the committee. The legislation would 

Polit ical Action6
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by Robert O’Koniewski, Esq. 
MSADA Executive Vice President

An Historic Day for Massachusetts 
and Our Nation

U.S. Senator Scott Brown

O
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require all lenders to be part of the ELT 
system in order to speed up lien releases 
and titling after vehicle payoffs; would 
authorize the RMV Registrar to enter into 
interstate agreements in order to establish 
cross-border EVR; and would change sales 
tax policy so that an out-of-state customer 
buying a vehicle in Massachusetts would 
be charged a sales tax amount equal to the 
sales tax in the customer’s home state. This 
last provision would essentially eliminate 
the cross-border delivery requirement that 
dealers face now as customers take deliv-
ery outside Massachusetts to avoid our 
sales tax. The legislation is now before the 
Senate.

93B Legislation
Your MSADA has filed legislation that 

would seek to amend several provisions 
of the Chapter 93B Dealer Franchise Law. 
Many of these issues have arisen over the 
last year as manufacturers continue to try to 
squeeze their franchise dealers on any num-
ber of issues from site control to warranty 
reimbursement to sales incentive audits. 
The lead sponsor for the legislation is Sen-
ator Marc Pacheco (D-Taunton), who was 
instrumental in getting the 2002 re-write of 
93B through the Legislature. The legisla-
tion is co-sponsored by Representative Ted 
Speliotis (D-Danvers), House Chairman of 
the Joint Committee on Consumer Protec-
tion and Professional Licensure.

As we witnessed with the GM and 
Chrysler bankruptcies, all franchise law 
protections were rendered moot. These 
amendments cannot fix that. But moving 
forward, these amendments could help 
further strengthen the dealer’s position if a 
non-bankruptcy dispute with the manufac-
turer arises.

Some of the issues the amendments 
would address are the following: 
• Proper amount of warranty reimburse-
ment;
• Post-termination obligations to reimburse 
the dealer for such things as lease provi-
sions, facility upgrades, and fair market 
value of the dealership;
• Protect dealers from uneconomical facil-
ity upgrades under the threat of termination 

when they do not have a reasonable expec-
tation to recoup their investment;
• New dealer protections on chargeback 
procedures; and 
• Prevent the re-appointment of new deal-
ers into the areas of those terminated by 
GM and Chrysler through the 2009 bank-
ruptcies.

We will be asking dealers to get involved 
with the legislative process, lobbying their 
senators and representatives. Without the 
help of our member dealers, we will not 
be able to duplicate the success we had in 
2002 in strengthening our franchise law, 
which had not been touched in over 30 
years. Please be on the lookout for our ma-
terials when we send them out.

Labor Rates
On January 21, the Joint Committee 

on Financial Services conducted a public 
hearing on House 1043, legislation that 
would create an administrative process 
for increasing the hourly labor rates for 
which a repairer is reimbursed by insur-
ance companies for auto repairs. MSADA 
testified in favor of the bill, and stressed 
that something needs to be done to get the 
reimbursable labor rate closer in line with 
the economic realities of the industry in 
Massachusetts.

Many of you may recall that in 2008 
your Association lobbied for the creation 
of a special commission to review this is-
sue and make a report to the Legislature by 
December 31, 2008. MSADA had a seat on 
the commission – John Santilli, Sr., who 
was MSADA Vice President at that time 
– and we advocated strongly for a process 
that would ensure a reimbursement rate 
that is more in line with the repair shop ex-
penses, none of which are going down.

The commission issued a report stating 
the issue needs further study as the insur-
ance companies adjust their practices to 
the managed competition rolled out by the 
Patrick Administration.

From the perspective of the repair indus-
try, the time for study and contemplation 
is over. Action is needed now. Otherwise, 

your shops will be stressed that much fur-
ther in an economy that is already dealing 
us bad cards. MSADA has let legislators 
know that we will work with them to solve 
this problem that has been stymied long 
enough by the intransigence of the insur-
ance industry.

Right to Repair
The so-called “right to repair” legisla-

tion still remains in the Joint Committee 
on Consumer Protection and Professional 
Licensure. Your Association, along with 
our franchise manufacturers and certain 
segments of the independent repair indus-
try, continue to aggressively oppose this 
proposal. 

Recently, the New England Service Sta-
tion and Automotive Repair Association 
(NESSARA) switched its official position 
on the legislation from one of advocacy to 
one of neutrality. NESSARA, in its letter 
to Rep. Speliotis, summed up the position 
of all opponents, stating any information 
needed for repairs is available, and that the 
group will continue to work with indepen-
dent repairers to make sure any gaps are 
filled.

In February, MSADA and NESSARA 
jointly are sponsoring service training sem-
inars at several dealerships – in Danvers, 
Norwood, Kingston, and Worcester – to as-
sist repairers with overcoming gaps in their 
service and tooling knowledge. The goal is 
to demonstrate to repairers that the means 
for resolving difficult repair issues may be 
easier than they may think.

Nevertheless, as we all strive to defeat 
this bill, we must inform legislators that it 
is really an issue being driven, not by lo-
cal repairers and consumers, but by the 
national after-market parts companies and 
their trade association out of Washington, 
with the ultimate goal of obtaining trade 
secret information from the manufacturers 
and driving parts sales and warranty work 
away from dealers. 

t
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By Tom Nash

A Bold Choice
As one of five Republican members of the 

Massachusetts State Senate, State Senator Scott 
Brown won an easy primary victory on Decem-
ber 8. But almost everyone assumed the victo-
ries would end there. He was trailing Attorney 
General Martha Coakley by 30 points, and many 
were saying all Coakley had to do was wait for 
the race to end.

MSADA President Jim Boyle and NADA Di-
rector Ray Ciccolo, however, weren’t among 
those who wrote Brown off. Coakley, through 

her tenure as 
Attorney Gen-
eral, had proven 
herself to be no 
ally to Massa-
chusetts dealers. 
In addition to 
lobbying DEAC 
with Ciccolo 
to give Brown 
substantial sup-
port, Boyle also 

hosted a fundraiser for Brown in Hudson.
“We just wanted to get in there and make our 

voices heard,” Boyle said of the fundraiser, which 
was attended by about 40 friends including for-
mer Governor and Ambassador Paul Cellucci. 

“I thought early on Scott Brown was a guy 
who would respond to our industry’s needs on 
Capitol Hill,” Boyle said. “Our representation 
there, in terms of what’s going on with the econ-
omy and the wind-downs, is more important 
than ever.”

“I knew he was going to win,” Boyle added. “I 
was surprised it was even as close as it was.”

continued on next page

Scott Brown Takes  the People’s Seat

Just after New Year’s Day, an unknown 
and unlikely U.S. Senate candidate trailing 
by a double-digit margin made his pitch to 
a showroom fundraiser attended by a few 
dozen dealers. 

 Two weeks later, everything changed, and 
the next U.S. Senator’s GMC Canyon was 
being talked about across the country.

“It all started 
with me, my 
truck, and a 
few dedicated 
volunteers.’’
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The Truck
Coming out of the primaries, Brown remained far behind in the 

polls to Coakley. His campaign, however, used her comfortable 
lead and lack of campaigning as a contrast to the State Senator’s 
truck mileage.

“I love this old truck,” Brown said in a campaign ad. “It’s 
brought me closer to the people of this state.”

The Truck had become a symbol of Brown’s connection to ev-
eryday people - people who Brown said felt left out of Coakley’s 
march toward Ted Kennedy’s Senate seat.

As the six-week race was nearing an end, a debate between 
Brown, Coakley and Independent Party candidate Joseph Ken-
nedy gave Brown a boost in the 
polls. Two days before the election, 
Coakley’s campaign brought in Pres-
ident Barack Obama, hoping to help 
regain momentum after remaining 
largely silent while Brown picked up 
support.

“Forget the truck,” Obama told an 
audience at Northeastern University. 
“Anybody can buy a truck.”

Two days later, Obama’s endorse-
ment wasn’t able to close the gap 
Brown’s campaign had gained on 
Coakley’s campaign. Campaign 
events that had drawn dozens were 
drawing hundreds. 

The momentum kept building, 
culminating with a rally in Worces-
ter in the final hours before the elec-
tion drawing more than 10,000 people.

The People’s Seat
“I go to Washington as the representative of no faction or inter-

est, answering only to my conscience and to the people,” Brown 
said in a speech just after Coakley conceded. “I’ve got a lot to learn 
in the Senate, but I know who I am and I know who I serve.” 

“I’m Scott Brown. I’m from Wrentham. I drive a truck,” Brown 
said, repeating the common refrain from throughout the campaign 
trail. “I am nobody’s senator but yours.”

At a press conference the next day, Brown reiterated the senti-

ment, saying the Massachusetts delegation in Washington has lost 
sight of what the Commonwealth needs.

“We need to look out for Massachusetts first,” Brown said. 
“What I’m hearing is, ‘What about us?’” 

Victory as a Sales Pitch
Ciccolo told The Boston Globe since the election he has ob-

served a “major surge’’ in truck sales at his dealerships. Attleboro 
GMC owner Al Cerrone told the paper he has also seen increased 
interest.

“We’ve gotten eight to 12 phone 
calls from people asking, ‘Do you 
sell trucks like that?’” Cerrone was 
quoted as saying. “It prompted in-
quiries, and when you’ve got inqui-
ries, you’ve always got sales.’’

Meanwhile, at Bezema Buick 
GMC, the dealership that sold 
Brown his Canyon is not missing the 
opportunity for publicity. General 
Manager Tom O’Neil told the pa-
per they will be putting a look-alike 
truck with 70,000 miles on display.

“If you look at the commercials, 
you can see our name on the back of 
his truck,’’ O’Neil said. “We started 
the truck fad.’’

Boyle hopes the attention paid 
to Brown’s truck will also translate 

into issues facing Massachusetts dealers in Washington.
“Scott was open to us throughout his campaign,” Boyle said. 

“He was on his way to give a stump speech at our Annual Meet-
ing a week before the primary when he learned his wife had been 
injured at work, but he told me, ‘Make sure you let everyone there 
know I support them - I support small business and that’s what I 
will do as a U.S. Senator.’

“A lot of us in the Massachusetts dealer community took a big 
risk when we backed Brown. But we knew this day was coming. 
It was a bold choice for us, and it paid off.”

t

 “We need to look out 
for Massachusetts first. 

What I’m hearing is, 
‘What about us?’” 

 (l to r) MsaDa President Jim boyle, senate candidate scott 
brown, former ambassador and Governor Paul Cellucci 
and MsaDa executive Vice President bob o’Koniewski at 
a fundraiser held in Hudson.
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Massachusetts has charged ahead with a very strict informa-
tion privacy law that will, without a doubt, affect your dealer-
ships. The law (Massachusetts General Laws §93H and associ-
ated regulations) becomes final on March 1, 2010. In essence, 
the law requires that any business or person that owns or licenses 
the “Personal Information” of a resident of Massachusetts must 
adopt and maintain a Written Information Security Plan (WISP) 
on how to deal with that information and that businesses main-
tain technical standards with respect to safeguarding electronic 
information.

Personal Information and the WISP 
“Personal information” is defined as a person’s last name plus 

any one of the following: (a) Social Security number; (b) driver’s 
license number or state-issued identification card number; or (c) 
financial account number, or credit or debit card number, with or 
without any required security code, access code, personal identi-
fication number or password, that would permit access to a resi-
dent’s financial account. This includes, for example, a business’ 
internal personnel records, credit card receipts, and employment 
or credit applications, whether or not approved, to name just a 
few. 

This only applies to the personal information of Massachusetts 
residents, but if you have a dealership out of state, to the extent 
you deal with Massachusetts residents’ information, the law ap-
plies as well.

Each WISP is unique, since the law says the complexity of plan 
is dependent on the size of the business and the resources avail-
able to it. Therefore, a network of five dealerships probably needs 
a more comprehensive plan than a single franchise dealer.

We have provided a link to the full text of the regulation below, 
but in summary, the WISP needs language that implements poli-
cies that:
1. Designate a compliance officer
2. Identifies reasonably foreseeable internal and external risks to 

the integrity of personal information.
3. Develops security policies for personal information taken off 

premises.
4. Imposes disciplinary measures for violations (much like your 

employee handbooks do).
5. Prevents terminated employees from accessing personal infor-

mation.
6. Makes sure that your service providers, i.e. your franchisor, 

buyers of trade-ins, equipment suppliers, janitorial companies, 

etc, are contractually obligated to handle personal information 
of Mass. residents in accordance with the law. Contracts en-
tered into after March 1, 2010 must have language in them 
regarding this requirement. Contracts entered into prior to this 
date are presumed compliant until 2012.
The list above is by no means comprehensive, but it does give 

examples on what will be mandatory treatment of personal infor-
mation in the future.

While consumers do not have a per se right to sue for a vio-
lation of the new law, consumers would likely have negligence 
claims against a dealership whose release of personal informa-
tion (whether inadvertent or as a result of neglect) resulted in 
financial or other damages. Further, the Attorney General can 
enforce compliance with this law under the Consumer Protection 
Act, and can obtain damages, restitution and its attorneys’ fees, 
which can add up quickly.

Computer/Electronic Information Protocols
The new law also sets forth detailed requirements to protect 

personal information that is stored electronically, whether it is 
on a server, a laptop, a flash drive, cell phone, or pda. The take-
away here is that, in order to be complaint with the new law, 
all fixed servers and computers need to have specific safeguards, 
like firewalls, updated virus protection, and unique, changing 
passwords. 

Even more important is that all e-mail or other electronic trans-
missions and portable devices--that contain Personal Informa-
tion--need to be encrypted (not just password protected like many 
of us do)--which will be a technological hurdle for many of you 
to overcome, and which your IT providers will need to discuss 
with you in detail.

The bottom line is that you need to take action in order to com-
ply. This begins with adopting a 

Written Information Security Plan. We do not believe that there 
is a one size fits all approach to these WISPs, and we recommend 
to our clients that the best approach is a coordinated effort of the 
client, legal counsel and IT provider to identify where and how 
the client collects and stores Personal Information, as that will 
determine the complexity to the WISP that we will be required to 
draft and implement.

Please contact Scott Wolf, Esq. at (781) 848-5028 if you would 
like to discuss the regulations in more detail. A full copy of the 
regulations is available at: http://www.mass.gov/Eoca/docs/
idtheft/201CMR1700reg.pdf.

t

Scott Wolf iS Partner at SchloSSberg, llc.

by Scott I. Wolf, Esq. 

The New Massachusetts Data Security  
Law Applies to YOU
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Arbitration is just a fancy word for an 
informal trial. There are certainly some dif-
ferences between a full-blown jury trial and 
a commercial arbitration, but not that many. 
While there is no jury or judge, the arbitra-
tor essentially serves as both. Each side still 
conducts discovery whether through docu-
ment requests, interrogatories or admis-
sions. Each side still presents its evidence 
in the form of witnesses and/or documents. 
Each side makes opening and closing re-
marks. There are often evidentiary issues 
to be addressed by the “court”, and at the 
end of the day, the parties get a decision or 
ruling. 

In theory, arbitrations are supposed to be 
less costly and more time efficient than tri-
als. To this end, the parties split the shared 
costs of the arbitration, such as the arbitra-
tor’s fees and administrative charges. That 
being said, the last arbitration we handled 
(in a non-auto matter) lasted three weeks 
and cost as much as any court administered 
litigation with the arbitrator refusing to lim-
it discovery -- letting the “bully” in the liti-
gation drive up costs. For those dealers that 
have participated in lemon law arbitrations 
and other small controversy alternative dis-
pute resolution (i.e. mediation) -- these are 
all vastly different than the “commercial” 
arbitration that we are talking about here.

The Rules
The arbitration process established by 

Congress for the auto dealers will work in 
much the same fashion as a regular arbi-
tration. There are some unique characteris-
tics, however, that Congress specifically set 
forth in the Consolidated Appropriations 
Act of 2010. These include:

- The arbitration will be held in the state 
where the dealership is located, although 
the parties can agree to conduct the arbitra-
tion electronically or over the telephone. 

- There will be no depositions and dis-
covery is limited to document requests;

- The applicable standard is based on a 
balancing of the economic interests of the 

Covered Dealership, the manufacturer, and 
the public at large. 

- The arbitrator is not allowed to award 
monetary damages. Rather, relief is in the 
form of reinstatement (or a letter of intent 
with its own set of pot-holes).

These are but a few of the “rules” of the 
automotive arbitration process. Additional 
ground rules will be determined by the ar-
bitrator and discussed during the prelimi-

nary hearing with the parties. At that point, 
the arbitrator and the parties can schedule 
the date(s) for the arbitration hearing, dis-
covery issues and location of the hearing.

The Role and PoweR of The 
aRbiTRaToR

It is critical to keep in mind that in any 
arbitration, the arbitrator is judge, jury and 
executioner (or in the rejected dealer arbi-
trations, hopefully the savior). The arbitra-
tor has an incredible amount of discretion 
and latitude in both establishing the pre-tri-
al process (both as to scheduling and sub-
stance), and in arriving at a final decision. 
Approximately 1,000 dealers have filed ar-
bitrations challenging their rejections, and 
all of these arbitration must be completed 
by June 15, 2010 - a truly monumental task 
under any set of circumstances. Because of 
the incredibly tight time frame involved, 
the panel of arbitrators have significant in-
centive to keep the process as quick and ef-
ficient as possible and will likely establish 
pre-trial schedules that would be unreason-

able under typical circumstances. 
Individual strategies must be adjusted 

to account for the realities that will flow 
from this abnormal pace. Individual strate-
gies also must be adjusted to accommodate 
educating some arbitrators that may not be 
familiar with the auto industry. Outsiders to 
the industry may need to be shown how the 
dealer network subsidizes the manufactur-
ers operations in an effort to overcome the 
public perception of the “big lie” about the 
need for dealer reductions.

Whether it is a scheduling issue or a 
substantive ruling, there is incredibly little 
ability to appeal, over-turn or otherwise al-
ter the findings and decision of the arbitra-
tor. Unless a party can demonstrate some 
sort of bias that was undisclosed during 
the process, courts are almost universally 
bound to enforce their decisions. Surpris-
ingly, even when an arbitrator blatantly 
refuses to adhere to applicable law, this is 
still not grounds for unwinding an adverse 
ruling and his or her decision will be rou-
tinely upheld. 

Arbitrators are also free to disregard 
facts as they see fit. As Massachusetts’ 
highest court recently stated: “The strong 
public policy favoring arbitration requires 
us to uphold an arbitrator’s decision even 
where it is wrong on the facts or the law, 
and whether it is wise or foolish, clear or 
ambiguous.” Accordingly, who you choose 
as your arbitrator is part of the process that 
should not be underestimated.

t

The Nuts and Bolts of Arbitration

LeGAL
by Scott Silverman and Josie Martinez

“It is critical to 
keep in mind that 
in any arbitration, 

the arbitrator is 
judge, jury and 
executioner.”

Scott Silverman and JoSie martinez  are 
partnerS at mccarter & engliSh, llp.
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2009 saw many changes to our economy, our in-
dustry, and our markets. You can debate whether the 
proper term is “downsize” or “right size,” but the 
effect is still the same. Many customers, suppliers 
and fellow dealers who were with us 12 months ago, 
are no longer here. You’ve read the headlines, and 
heard the news about national unemployment fig-
ures – grim stuff. But a new year brings the prospect 
of all things improving – our health, our finances, 
our government … Many commentators are using 
phrases like “less bad,” “the new normal,” or “green 
shoots” to describe our world today. 

Maybe we’re just tired of all the headlines 
screaming bad news? Or maybe our attitudes have 
changed?  Is it time to appreciate that half-full 
glass?

If you’re like me – looking for the pony in the 
pile of manure – you’ve been hearing and seeing 
some encouraging things lately. The gap in freight 
capacity versus freight demand is shrinking rapidly. 
It’s been a long waiting game for our customers, 
but freight rates will soon rise and profitability will 
quickly follow. The aging national truck fleet needs 

repair and updating. No one expects recovery to be 
swift, and that can be a good thing. A gradual im-
provement in our industry will allow us all to re-
pair our companies, our credit and our distribution  
channels.

Thankfully, the starting point for all this effort is 
our existing relationships. As your trade association, 
ATD is working diligently to help pave the road to 
recovery.  We’ve been hard at work on your behalf, 
doing more with less, advocating the dealer’s role in 
our nation’s recovery. 

We’re not just asking for your appreciation. This 
year will be an eventful year, and ATD has ambi-
tious plans that rely on us dealers coming together 
to make our voices heard. From proposing legisla-
tion to educating dealers of the future, we have our 
sights set on the near and long term. But your asso-
ciation will only be as successful as you make it. 

Legislative Staff Works for  
Truck Sales Stimulus

The ATD board spent the last few months of 2009 
working with the NADA/ATD legislative staff to 
craft proposed legislation to stimulate truck sales. 
The legislative staff is working to form a coalition 
of manufacturers, labor and environmental groups 
and other industry allies to support the legislation. 

After discussing several options, ATD and the 
legislative staff decided to pursue an investment tax 
credit (ITC) for class 8 trucks and a “green” voucher 
for class 6 and 7 trucks. Legislative staff members 
believe this solution is achievable because it meets 
the government’s policy goals of creating a more 
efficient truck fleet, lowering emissions, preserving 
manufacturer and dealership jobs, and stabilizing 
the Highway Trust Fund (HTF) through increased 
sales. 

ATD Convention Date Announced
The 2010 convention will be held April 23-26 in 

Orlando, Fla. The 2010 format has been streamlined 
so dealers can return to their dealerships one day 
earlier. The final night gala is now on Sunday, April 
24. The convention ends after lunch on Monday, 
April 25. 

A Friday afternoon workshop has been added, as 
well. It will feature Stu McKay, who will provide 
a presentation on the state of the trucking industry. 
The opening night reception will be held on the 
expo floor. And for the first time, a medium-duty 
contest will be added to the ATD Commercial Truck 
of the Year program.

t

Will 2010 Be the New Normal?

the trUcK corner14 MSADA

by Dick 
Witcher
Dick Witcher, Dealer 
PrinciPal at MinuteMan 
truckS, iS the atD Vice 
chairMan anD feDeral 
legiSlatiVe affairS 
coMMittee MeMber.

“No one expects 
recovery to be swift, and 

that can be a good thing. 
A gradual improvement 
will allow us to repair our 

companies, our credit 
and our distribution 

channels.”
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Most auto dealers today understand the 
importance of vehicle key control man-
agement; a lost or stolen key could lead 
to the theft of a vehicle. Equally as im-
portant is dealer plate management. The 
unreported loss or misuse of dealer plates 
by an employee presents a large liability 
exposure which can put the assets and 
reputation of a dealership at risk.

Despite this risk, many dealers still 
don’t control access to their dealer plates. 
It is important to note that a number of 
states place restrictions on the use of 
dealer plates by employees and custom-
ers. The licensed dealer alone is respon-
sible for maintaining control and account-
ability of dealer plates at all times. Since 
employees are not legally responsible for 
dealer plates, they should not be allowed 
to control access to them. They should be 
in possession of dealer plates only when 
required for dealer business.

The best way to manage access to dealer 
plates is to implement a dealer plate con-
trol system. The two primary goals of any 
dealer plate control system are to:

1. Secure dealer plates
2. Control access to dealer plates

Secure dealer plates
When plates are not being used, they 

should be secured at all times. At a mini-
mum they should be locked inside an of-
fice; ideally they should be locked in a 
safe or steel cabinet somewhere on the 
dealer premises. In addition, it is impor-
tant to reduce the number of plates at the 
dealership to the minimum required to do 
business. Many dealerships simply have 
many more plates than they really need. It 
is much easier to maintain control over a 
smaller number of plates as opposed to a 
larger number. Regardless of the number 

of plates a dealer has, securing the plates 
is the first and most important goal of a 
dealer plate control system.

Control access to dealer plates 
After dealer plates are secured, it is im-

portant to implement a system to control 
access to them.With any system, one em-
ployee should be assigned responsibility 
for access to plates.

Without establishing a single point of 
accountability, an effective dealer plate 
control system will not succeed. An ideal 
system should be able to identify what 
set of plates were assigned to which 

employee, or who had the missing plate 
last. There are different levels of systems 
to choose from, from basic to more ad-
vanced, and they don’t have to be expen-
sive or complicated.

• Basic System: A basic system that 
designates one employee to restrict ac-
cess to plates can be sufficient if imple-
mented properly. The responsible individ-
ual should maintain a log that documents 
who checked the plate out, the date, time, 
reason the plate was needed, and when it 
was returned. This log should be reviewed 
throughout the day to ensure all plates are 
accounted for, and if not being used, have 
been returned.

• Automated System: These systems 
require employees to input a code or use 
finger print recognition to access dealer 

plates. All pertinent “transaction” data is 
also recorded automatically, which the 
system can then use to produce dealer 
plate reports to be reviewed and recon-
ciled by a designated employee. Dealers 
who already have automated key control 
management systems typically can

upgrade their system to handle dealer 
plates.

• Manufactured System: This type of 
system controls access to dealer plates by 
requiring employees to access them using 
individually numbered keys. Each em-
ployee is assigned an individually num-
bered key and a master list of key numbers 
is maintained by a designated employee. 

These systems limit access, and by cross 
referencing the key number, can pinpoint 
who has possession of plates at any time.

Unlike automated systems that are ca-
pable of producing a report to reconcile 
plates, these systems need to be manually 
reconciled by the assigned employee to 
verify plates are being returned.

Implementing a successful dealer plate 
control system is highly recommended 
and has many benefits that can affect your 
bottom line. Securing plates and restrict-
ing access to them can reduce your expo-
sure to liability, prevent losses, and most 
importantly, lower the cost of insurance. 
Protect your dealership by implementing 
a dealer plate control system today.

t

Dealer Plate Access Control Systems
By Steven Megee
St e V e n Me g e e i S  r e g i o n a l S a l e S M a n a g e r 
at t h e fr a M i n g h a M re g i o n a l of f i c e f o r 
Zu r i c h no rt h aM e r i c a co M M e r c i a l’S 
Pr o g r a M S & Di r e c t Ma r k e t S’ b u S i n e S S u n i t. 

insUrAnce

“
”

Securing plates and restricting 
access to them can reduce your 
exposure to liability, prevent 
losses, and most importantly, 
lower the cost of insurance.
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SOUTH YARMOUTH

shaker Auto Group opens Cape 
Cod Mazda 

A Waterbury, Ct. based auto dealership group plans to open a Mazda 
dealership in a in South Yarmouth by the end of January.

Shaker Auto Group will open the 15,000-square-foot dealership in a for-
mer Cadillac/Saab location and plans to employ around 25 people there, 
Corey Shaker told The Waterbury Republican-American. 

The group also owns Framingham Nissan and Wellesley Mazda, in ad-
dition to three dealerships and a service center in Connecticut.

BOSTON

MsAdA defends dealers in the Press
Legislation currently before the State House that would give indepen-

dent repair shops access to manufacturer repair codes received more cov-
erage from The Bos-
ton Globe last month.

“It’s all out there if 
they want to buy it,’’ 
O’Koniewski told 
the paper. “The only 
problem is, they don’t 
want to buy it.’’

O’Koniewski also 
defended dealers 
on the scrap provi-
sions contained in the 
“Cash for Clunkers” 
program, which the 
Globe also recently 
highlighted after 
complaints consum-
ers were left in the 
dark.

“Nothing in the law said scrap value money had to go to customers,’’ 
O’Koniewski was quoted as saying. “If a savvy customer raised the issue, 
the value could be put into the price of the car.’’

BURLINGTON

Chambers to open Kia store 
Herb Chambers will not be letting his former Burlington Audi dealer-

ship remain without a franchise for long. 
After opening a new showroom for that franchise last year, Chambers 

received approval for a Kia dealership to be placed in the former Audi 
location from Burlington’s Selectmen this month.

The dealership is expected to open in Februrary, according to The Bur-
lington Union.

f rom Around  
the HornNEWS16
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“It’s all out there if 
they want to buy it. 
The only problem 
is, they don’t want 
to buy it.’’ 

– MSADA Executive Vice President  
Robert O’Koniewski
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NADA SpecIAL UpDATe

Help Haiti: How You Can 
Contribute to disaster Relief Efforts 

The U.S. Department of State has issued guidelines for those who 
want to help with disaster relief for Haiti following the most powerful 
earthquake ever recorded on the island.  

The earthquake registered 7.0 on the Richter scale and was centered 
approximately 14 miles west of the capital city, Port-au-Prince. The death 
toll as of publication stands at 111,000, with the Red Cross estimating as 
many as 200,000 dead. Six hundred thousand are currently homeless.

 Those who wish to best help the victims in Haiti are asked to do-
nate cash, which is widely recognized as the most efficient and effective 
means of relief.

 Governments around the world are joining the relief effort, but ac-
cording to the State Department, “a disaster of this magnitude requires 
everybody’s help. Including yours.” To help, simply text “HAITI” to 
“90999” and a donation of $10 will be given automatically to the Red 
Cross to help with relief efforts, charged to your cell phone bill. Or you 
can go online to organizations like the Red Cross and Mercy Corps to 
make a contribution to the disaster relief efforts.

MADcF News

Automotive Technician 
scholarship deadline 
Announced

The application deadline for this year’s Automotive Techni-
cian Scholarship Program is May 14. The scholarship, which 
provides up to $3,250 
in funding per semester 
at institutions that meet 
the program’s quali-
fications. Dealers are 
encouraged to make 
promising technicians 
or students aware of 
the opportunity.

The application 
and additional eli-
gibility information 
is available at www.
madcf.org/autotech.
php, or contact Karen 
Kast-McBride at kmc-
bride@msada.org.

scholarship recipient José Hernández 
with acura of auburn service Manager  
John benoit
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Bob Tasca, sr. 
Rhode Island and Massachusetts-based auto dealer Bob 

Tasca, Sr. died early this month at 83, leaving a legacy both 
in the showroom and on the drag strip.

After working at a Ford dealership for 10 years, Tasca 
bought his first in Bristol, Rhode Island in 1953. After a 
move to East Providence, he became friends with develop-
er Carroll Shelby, 
helping build an 
early Cobra Mus-
tang. 

Tasca would be-
come known as an 
important figure in 
the racing world 
for his innovations 
in drag racing. He 
developed the Co-
bra Jet 428 in the 
1960s, first used on 
drag strips around 
Rhode Island. The 
engine’s success 
and resulting showroom traffic led Tasca to coin the phrase, 
“Win on Sunday, sell on Monday.” 

In 1971, Tasca started a Ford Lincoln Mercury dealer-
ship in Seekonk, Mass., currently run by his son, Carl. The 
dealership later added a Mazda and Volvo franchises. The 
Volvo franchise moved to Cranston, R.I. in 2008, where the 
family also has a set of Ford franchises.

In addition to his success on the track, Tasca also devel-
oped methods for customer service that made him influen-
tial at Ford. Among them was his “de-bugging” method of 
taking each vehicle sold to customers on a 200-mile drive 
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Drag racer bill lawton in a Tasca funny Car in 1966. (Photo 
courtesy of ford)
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before delivery. He is also the author of the customer service 
how-to “You Will Be Satisfied,” which remains the motto of 
the family’s dealerships.

“Bob was both a wonderful person and a true visionary in 
how he approached selling cars and trucks,” Ford Company 
CEO Alan Mulally said in a statement. “Bob always put the 
customer first and had an intuitive sense of what the car buy-
ers want.” 

Tasca is survived by his wife Josephine and sons Bob Jr., 
president of Tasca Auto Group; Carl, secretary and treasur-
er; and David, vice president. Bob Jr.’s son Bob III and Carl 
Jr. are also vice presidents. Bob Jr.’s younger son, Michael, 
is general manager of Tasca Volvo, while daughter Jaime is 
manager of customer relations.

BOSTON

MSADA Testifies in Favor of 
Labor Rate Board

MSADA Executive Vice President Robert O’Koniewski 
testified in favor of a bill before the Massachusetts Legislature 
that would establish an advisory commission on auto labor 
rates. 

The labor rate set by insurance companies in Massachusetts 
has not gone up since 1988, which has led to a coalition of 
groups advocating for a commission led by state officials and 
industry leaders to set new rates. See O’Koniewski’s analysis 
on page 7.
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Calendar 
sATURdAY, JANUARY 30
• In Control Advanced driver Training
    Weymouth, MA

sUNdAY, JANUARY 31
• In Control Advanced driver Training

North Andover, MA

WeDneSDAy, FebruAry 3
• southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA

SATurDAy, FebruAry 6
• In Control Advanced driver Training
    Weymouth, MA

WeDneSDAy, FebruAry 10
• southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA

FriDAy, FebruAry 13 – SunDAy, FebruAry 15
• 2010 NAdA Convention and Expo
     Orlando, Fla.

DeTROIT

Ford Takes Car and Truck of the year at Auto Show
For only the third 

time in 17 years, Ford 
took both Car of the 
Year and Truck of the 
Year awards at Janu-
ary’s North American 
International Auto 
Show in Detroit.

The 2010 Fusion 
Hyrbid Sedan won out 
the new Volkswagen 
Golf, with many crit-
ics calling it the best 
hybrid built so far.

Ford won Truck of 
the Year honors for its 
Transit Connect, a Eu-
ropean cargo van mod-
el that many in the U.S. 
said was long overdue 
to be introduced here.

The 2010 ford Transit Connect

The 2010 ford fusion Hybrid



nAdA Update

On December 17, President Obama signed the 2010 
Spending Bill, which contains a provision granting certain 
GM and Chrysler dealerships and former dealerships the 
right to demand binding arbitration with GM or Chrysler to 
determine whether that manufacturer must be required to re-
store the dealership to the manufacturer’s dealer network. 

Congressional passage of the bill and the subsequent 
signing by the president was the culmination of months of 
work by NADA and other dealer groups to obtain a fair and 
meaningful arbitration process for affected dealers. NADA 
praised members of Congress, including Majority Leader 
Richard Durbin, D-Ill.; Sen. Chuck Grassley, R-Iowa, the 
lead sponsor of the legislation in the Senate; Sen. John D. 
Rockefeller, D-W.V., chairman of the Senate Commerce 
Committee; and Sen. Kay Bailey Hutchison, R-Texas, for 
their efforts to gain a fair resolution for dealers.

“NADA commends the Senate and House leaders who 
fought to keep the dealer rights amendment in the spending 
bill,” NADA said in a statement. “The dealer rights pro-
vision will provide affected General Motors and Chrysler 
dealers and their respective automakers with a fair arbitra-
tion process to resolve ongoing concerns about recent deal-
ership closures.”

Copies of the new law and the Conference Report that 
accompanied the legislation are available at www.nada.org 
under the “Dealer Rights” tab. NADA also issued a memo 
to all GM and Chrysler dealer members with important 
points about the arbitration process.

NADA Protects Auto Dealer Exclusion in 
House Financial Reform Bill

Led by NADA’s strong grassroots efforts, auto dealers 
would be exempt from oversight by a new Consumer Fi-
nancial Protection Agency (CFPA) under a sweeping over-
haul of the nation’s financial regulatory system passed by 
the U.S. House of Representatives on December 11.

An amendment supported by NADA and sponsored by 
Rep. John Campbell, R-Calif., to exclude auto dealers from 
CFPA jurisdiction gained broad, bipartisan support, while a 
separate amendment that would have included auto dealers 
under the jurisdiction of CFPA was withdrawn by its spon-
sor, Rep. Mel Watt, D-N.C. The 1,279-page bill passed by 
a vote of 223-202.

To address concerns from Rep. Watt and other committee 
members, NADA worked with Rep. Campbell to clarify the 
scope of the exemption. Under the bill, banks and finance 
companies that fund and service auto loans arranged by 

dealers for their customers would be regulated by CFPA, in-
cluding dealerships that operate “buy here, pay here” lots.

“It is quite clear that Representatives on both sides of 
the aisle realized auto dealers were not part of the problem 
that caused the economic downturn,” says David Westcott, 
chairman of NADA’s Government Affairs Committee and a 
multifranchise dealer from North Carolina. “Dealer-assisted 
financing is already effectively and efficiently regulated at 
both the federal and state levels.”

The financial reform legislation now heads to the Senate 
Banking Committee, which will consider it in early 2010.

In other legislative and regulatory news…

FTC Issues New ‘Optional’ Model  
Privacy Notice 

As part of a statutory mandate to develop a more under-
standable template for privacy notices issued by dealers and 
other financial institutions, the Federal Trade Commission 
and the federal banking regulatory agencies have jointly is-
sued a new model privacy notice that, beginning December 
31, 2009, will serve as a safe harbor for the language used 
in the notice for financial institutions that choose to adopt 
it. Dealers who continue to provide their finance and lease 
customers with a privacy notice that uses language from the 
sample clauses contained in Appendix A to the text of the 
original Privacy Rule (which required compliance by July 
1, 2001) will lose safe harbor protection for the language 
used in those notices after Dec. 31, 2010. Accordingly, deal-
ers should consider transitioning to the new notices before 
the end of 2010. 

For additional information, see NADA’s announcement 
of this amendment to the FTC Privacy Rule at www.nada.
org/regulations (click on “Search Regulatory Topics by 
Government Agency” and then click on “GLB Act: Privacy 
Rule” under Federal Trade Commission).

In NADA news…

NADA Enhances Convention Experience 
Through Social Media 

To enhance the experience for attendees, NADA—for 
the first time—has launched a social media campaign using 
the popular LinkedIn, Facebook, Twitter and YouTube 
platforms. 

“By using these social media sites, dealers and exhibitors
continued on next page

President Obama Signs 2010 Spending 
Bill with Dealer Rights Provision

by Ray Ciccolo 21
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can get a head start on what to expect at the convention,” 
says Steve Pitt, NADA vice president of conventions and 
expositions. “Attendees will receive breaking news an-
nouncements. Dealers and their managers will also be able 
to interact online with instructors before workshops begin 
and get a jump-start on reviewing exhibitor products and 
services that can improve their businesses.” 

To follow convention developments on the social media 
sites, visit www.nada.org/convention and click on the icons.

NADA Compensation Study 2009  
Mailed to Members

Employee compensation and benefits are among dealers’ 
most significant expenses, and a motivated and skilled staff 
is critical to dealers’ business success. NADA Compensa-
tion Study 2009 serves as a resource to help dealers assess 
their situation and balance those needs. This year’s guide 
contains two valuable additions: NADA Chief Economist 
Paul Taylor has significantly expanded the introductory 
analysis section to provide greater insight into the data; An 
entirely new section is provided on pay plans.

Future NADA Management Guides  
to be Delivered Online

With the February launch of NADA University, member 
publications will no longer be printed and mailed; they’ll be 
available online only at NADA University’s Resource Tool-
box. With a new, easier-to-use format, you’ll have an ex-
ecutive summary, electronic routing to the staff you choose, 
and online tracking to ensure the material was reviewed 
and understood. NADA University includes significant new 
training, resources, and technology – much of which will be 
provided free to NADA and ATD members and their staffs. 
We need current, correct email addresses in order to deliver 
this unprecedented new training and education resource. 
Be there when we launch NADA University! Please go to 
www.nada.org/membership now to update your profile and 
make sure we have your correct email address.

New Executive Track Workshops  
Offered at Convention

Ever wish there were a Super Workshop every day of 
the Convention? This year there will be! The new Execu-
tive Track targets the interests of executive level manag-
ers—business growth, organizational change, financial 
outlook, and generational challenges—and presents four 
special workshops along with our standard sessions. On 
Friday, February 12 at 3:15 p.m., Inc. Magazine senior con-
sultant and author Steve Little will discuss “The Irrefutable 
Rules of Growth: Seeing the Future of Your Opportunity.” 
On Saturday, February 13, at 11 a.m., Tulane University’s 

“funny economist” Peter Ricchiuti will tell “How Uncer-
tainty Brings Opportunity.” Dan Coughlin, author and orga-
nizational change expert, will show you how to “Accelerate 
Through the Storm” with “Practical 

Approaches to Improve Business Momentum” on Sunday, 
February 14, at 11 a.m. Wrapping up the Executive Track 
on Monday, February 15, at 8:30 a.m., Eric Chester, premier 
expert on Generation Why—and recruiting, training, manag-
ing, motivating, and retaining them—will discuss “Dealers 
Dealing with Generation Y: How to Drive Service, Perfor-
mance, and Productivity Through Your Young Employees.”

Most Businesses May Take Advantage Of 
Expanded Loss Carryback Option  

Under New IRS Procedure
Most businesses may use losses incurred during the eco-

nomic downturn to reduce income from prior tax years, 
under a revenue procedure issued November 20, 2009, by 
the Internal Revenue Service. Taxpayers under the proce-
dure may elect to carry back a net operating loss (NOL) for 
a period of three, four or five years, or a loss from opera-
tions for four or five years, to offset taxable income in those 
preceding taxable years. An NOL or loss from operations 
carried back five years may offset no more than 50 percent 
of a taxpayer’s taxable income in that fifth preceding year. 
Dealers are reminded to review these recent changes with 
their tax professional.

National Time Magazine Dealer of the Year to 
be Named at NADA Convention in Orlando
Forty-five new-car dealers from around the country have 

been nominated for the national Time Magazine Dealer of 
the Year Award. The award is presented by Time in part-
nership with Goodyear. This is the 41st annual Time award 
recognizing dealers who exhibit exceptional business per-
formance combined with distinguished community service. 
It will be presented during the opening session of the NADA 
Convention & Expo in Orlando on Saturday, February 13. A 
panel of faculty members from the University of Michigan’s 
Graduate School of Business Administration will select the 
winner. For the list of nominees, visit www.nada.org.

t
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ray ciccolo, village auto group, 
repreSentS mSada memberS on 
the nada board of directorS. 
he welcomeS your queStionS and 
concernS (rJciccolo@aol.com).
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