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from the President

by James G. Boyle, MSADA President

Misleading Ads Cannot Save
Advocates find a way to bash our industry – and get paid

B

y now, you’ve surely heard that the most recent attempt
to bring the so-called “Right to Repair Act” to fruition was
unsuccessful. Advocates for the legislation are throwing more
money at lobbyists and advertising than ever, which was reflected in how they got closer than they ever have to passing it.
But it still wasn’t enough. Your Association worked hard
at making sure the debate was not controlled by the Right to
Repair coalition. Along with some ads of our own, Executive
Vice President Robert O’Koniewski and Legislative Agent
Jim Hurrell made sure that our side was heard on Beacon Hill.
The torrent of misinformation was strong. That’s been true
since day one, but this time some have found ways at working
for the legislation while getting free advertising at the same
time. In the lead-up to the final show down, unsuspecting radio
listeners encountered ads from Direct Tire’s Barry Steinberg,
using the same jingle the company has been using for some
time. The ad, however, was ostensibly a Right to Repair ad,
written by their lobbyists. (Those same lobbyists also footed
the bill for a $68,000 full-page pro “Right to Repair” Sullivan
Tire ad in The Boston Globe recently.)
When thinking about what the listener is supposed to take
from these ads, it doesn’t look good for us. The subliminal message is dealers are no good, and that the free market should allow guys like Direct Tire to compete. But wait a second -- either
they already know how to fix customers’ cars, or no one should
be trusting them with repairs any time soon. Which is it?
We had a chance to go head-to-head against Direct Tire
in April, when O’Koniewski debated Steinberg on WGBH’s
“Greater Boston.” On that show, host Emily Rooney ultimately took our side, after Steinberg failed to succeed using the
same desperate line he has been using in these advertisements.
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“It’s important to
emphasize that this
is a high-stakes
game, shown by the
level people will
stoop to bad-mouth
dealers, while
bettering themselves
with an ill-gotten
paycheck.”
But when “Right to Repair” advocates are controlling the message, it becomes clear these people will say whatever they feel
they have to get their way.
The bottom line is, aftermarket parts makers need to know
how to make a “confusingly similar” Ford Taurus fender for
less. We dealers are paying more for the quality piece, and
somehow the issue is being boiled down to a computer code.
Unfortunately, they know that kicking our industry is a perfect
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Msada Board
Barnstable County
Gary Beard, Dick Beard Chevrolet

‘Right to Repair’

Berkshire County
[Open]

Bristol County
Shawn O’Hara, O’Hara Mazda

Essex County
William DeLuca, Woodworth Motors
Ann Regan Flynn, Regan Ford, Inc.

Franklin County
Steven Lorenz, Don Lorenz, Inc.

way to get people on their side, even if these ads come across to those
who know better as ‘Boy, wouldn’t we like to have a bunch of guys with
good intentions working on our cars instead of trained technicians.’
This fight will continue. The “Right to Repair” advocates have already
said they expect the legislation to be filed next year. Going forward, it’s
important to emphasize that this is a high-stakes game, shown by the
level people will stoop to in order to bad-mouth dealers, while bettering
themselves with an ill-gotten paycheck.

Join Us in Springfield

Hampden County
Jack Sarat, Jr., Sarat Ford

Hampshire County
[Open]

Middlesex County
James Boyle, Tuck’s Trucks
Chris Connolly Jr., Herb Connolly Motors
Scott Dube, Bill Dube Hyundai

Norfolk County

Dealers from Hamden, Hampshire, Franklin and Berkshire counties
should have already received invitations to our second reception and
open Association Board meeting of the year. We encourage all members
in the area to take the time to come out and socialize and see how much
goes on behind the scenes at your Association.
Like the previous event in June held in Plymouth, we will be gathering for a cocktail reception at the Springfield Marriott the evening of
Monday, September 27, followed by our board meeting the next day
after breakfast.
If you have not already let us know whether you’ll be attending, please
give Nicole Ventosi a call in our office at (617) 451-1051 or e-mail her
at nventosi@msada.org

Jack Madden, Jr., Jack Madden Ford
Charles Tufankjian, Toyota Scion of Braintree

Plymouth County
Scott Shulman, Best Chevrolet

Suffolk County
Robert Boch, Expressway Toyota

Worcester County
Joel Baker, Baker Cadillac
Steven Sewell, Westboro Mitsubishi

Medium/Heavy-Duty Truck Dealer
Director-at-Large
Christine Alicandro, Marty’s GMC Isuzu

Immediate Past President

Annual Meeting & Preview Night Invitations

Dana S. Goodfield, Dana Automotive

All of you should soon be receiving invitations to our upcoming
MSADA Annual Meeting and New England International Auto Show
Preview Night, both of which will take place November 30 at the Boston
Convention and Exhibition Center. Please be sure to respond indicating
how many tickets for Preview Night you would like as soon as possible.
Tickets are $50 paid in advance for member dealers and their guests –
they are $100 at the door.

t
www.msada.org

NADA Director
Raymond Ciccolo, Village Auto Group

Officers
President, James G. Boyle
Vice President, Scott Dube
Treasurer, Jack Madden, Jr.
Clerk, Chris Connolly, Jr.
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Legislative Action

Oh, No – My Book Report
is Due Tomorrow
by Robert O’Koniewski, Esq.
MSADA Executive Vice President

D

eadlines beget procrastination. Much like
students who wait until the night before to do the
book report due the next morning, legislators are
no different. As often occurs with our Massachusetts legislature, as what usually happens every two
years as the July 31 legislative deadline approaches,
one or two issues dominate the political landscape
to the detriment of all else that await consideration.
(This is not necessarily a bad thing if one is trying
to kill a bill.) This year did not disappoint.
Commencing with the governor filing legislation two and one-half years ago, the debate over
casino gambling overwhelmed the entire 2009-10
legislative session. If you’re the governor, this
would be a good thing, because it essentially distracted the press and our citizenry from focusing
on the potential $3+ billion structural deficit that
has accrued under the governor’s watch. If you’re
cities and towns anticipating new local aid revenues, in the face of 10% cuts this year, this would
not be such a good thing, as they continue to lay
off teachers and public safety personnel and cut
other municipal services.
As I’ve written before, all formal sessions were
to end at midnight on Saturday, July 31. As certain
aspects of the casino legislation came into dispute
between the House speaker, the Senate president,
and the governor, and as their positions hardened
and became more intractable by the hour, the leaders’ adamant attitudes led to a legislative game of
chicken that ground the process to a halt heading
into the late afternoon and evening on July 31. The
speaker wasn’t backing down, and neither was the
governor. And the Senate president was content to
let the two hog the playground sand box because
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she did not want to do a casino bill anyways.
While all this was playing out, your legislative
team of Jim Hurrell and me was lobbying legislators on various issues, including extinguishing
the dying embers of life for the dreaded “right to
repair” bill.

Right to Repair Defeated, For Now
Since mid-July, after the Senate gave it its approval, the so-called “right to repair” legislation,
Senate 2517, had been consigned to the Ways and
Means Committee in the House. Working with
the auto manufacturers and certain independent
repair groups like NESSARA and ASA, who also
oppose the bill, we strode the halls buttonholing
legislators to advocate for the bill’s demise. Prior
to all this, dealers, prompted by our “Dealer Call
to Action”, had dropped phone calls and e-mails
into the legislators. In between dueling press conferences by the speaker, the governor, and Senate leaders, as Thursday rolled into Friday which
rolled into Saturday, the RTR advocates were
looking to amend any piece of legislation going
through the system with the RTR provisions. As
the hours wound down, they were not able to find
any traction for this tactic.
Upon the stroke of midnight on July 31, Senate 2517 remained in the House Ways and Means
Committee and was never released for consideration. Upon the completion of the Legislature’s
formal sessions, in which controversial matters
requiring recorded roll calls are taken up, we were
able to convince legislators to keep the bill off the
list of matters to be considered in the waning moments of the session.

MSADA
Even though formal sessions are over,
the bill remains in the House Ways and
Means Committee. Since recorded roll
calls are not conducted during the “informal” sessions that will take place until
the end of the legislative year (January 4,
2011), it is unlikely that the bill will see
movement. Nevertheless, your legislative
team continues to monitor the situation to
encourage legislators to keep the bill right
where it is.
This was a tough fight. The RTR proponents spent in excess of $1 million for
TV and radio ads, and other consultants.
They sought to amend any number of bills
going through the process during the last
48 hours, but they were rebuffed in these
efforts.
Our lobbying efforts were enhanced
greatly by our member dealers who responded to our “Call to Action” and contacted their representatives. We thank you
for your willingness to get engaged in this
process. We can only be as successful to the
extent our members want to get involved.
This RTR issue, however, will not go
away. We will see this legislation here
again during the 2011-2012 session. Also,
we would not be surprised if they file this
bill in another state. They certainly have
not given up the fight in New Jersey where
they saw some legislative traction during
the last session.
And in Washington, even as we achieved
success here, the RTR proponents are
seeking passage of a federal law through
a vehicle safety bill now before Congress.
This is a never-ending battle.

Small Employer Group Insurance
Law Approved
The end of the session saw a change in
the health insurance laws that could ultimately bring rate relief to our member
dealers.
With a week to go in the session, both
the House and Senate had passed legislation that included provisions that would
allow association members to be grouped
together into a small business health plan
in an effort to strengthen negotiations with
one or more carriers for the issuance of

health benefit plans that cover employees of qualified association members and
their dependents. Since the bills differed,
a conference committee was formed to
resolve those differences. By July 31, the
conference committee made its report, the
legislature approved the agreed upon differences, and sent the bill on to the governor, who signed it into law on August 10
– Chapter 288 of the Acts of 2010.
We will continue to work with the Commissioner of Insurance to implement these
changes to our health insurance law with
the goal of bringing health insurance rate
relief to our members.

93B Clears Senate
As the session was winding down, your
legislative team continued its lobbying
efforts on our 93B franchise law legislation, Senate 2508. On July 30, the Senate
Ways and Means Committee released the
bill favorably into the Senate. The Senate, with the strong support of Sen. Marc
Pacheco (D-Taunton) and Sen. Michael
Morrissey (D-Quincy), approved the bill
unanimously and sent it on to the House,
which has referred it to the House Ways
and Means Committee. The House sponsor, Representative Ted Speliotis (D-Danvers), who chairs the Joint Committee on
Consumer Protection and Professional
Licensure from where the bill came, is a
strong supporter of the bill and our dealer
issues. Your legislative team continues to
lobby the House members with the intent
of getting this bill to the governor’s desk.
We will keep you informed of these activities as they may occur.

Auto Body Labor Rate Bill
Stymied
In mid-July, the Massachusetts Senate
passed legislation supported by MSADA
that would create a process for increasing
the labor rate which insurers pay dealers
and other repairers for auto body repair
work. The Senate gave unanimous approval to Senate 122, An Act Relative to Auto
Body Labor Rates, and the bill was sent to
the House for consideration. Unfortunately, the House failed to take any action on
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it before the close of the formal sessions.
Strongly opposed by the insurance lobby,
it is highly unlikely to see any action in the
House before the end of the year.
Senate 122 would create an 11-member
special commission within the Massachusetts Office of Consumer Affairs and Business Regulation to review the insurancepaid auto body labor rates in Massachusetts and nationally and establish a reimbursable labor rate that reflects the actual
economics of the Commonwealth. As you
know all too well, since 1988, repair shops
have been paid at a rate that presently is
the lowest in the country at an average of
$35.75 per hour. This is at least $10 below
the national average and $5 below the next
lowest state, Tennessee.
This legislation is a continuation of the
study commission that issued a report in
December 2008 regarding the labor rate
economics in Massachusetts that MSADA
participated on with then MSADA Vice
President John Santilli.

DEAC and NCDPAC
Each year MSADA expresses itself politically through NADA’s federal PAC,
Dealers Election Action Committee
(DEAC), and through our state PAC, the
New Car Dealers Political Action Committee (NCDPAC). We depend on contributions from our dealers to keep these
PACs strong, as we need to have an active voice in Washington and on Beacon
Hill. Every dealer should be contributing
to both PACs every year. It is an inexpensive insurance policy. Defeating the right
to repair bill, which would have severely
hurt your parts sales, and fighting for the
dealer exemption to the federal Wall Street
reform law are two great examples why
we need to be strong politically. If you
have not yet given to the PACs this year,
please contact me at rokoniewski@msada.
org and we can make sure your contributions happen. Thank you.

t
MSADA Executive Vice President
Robert O’Koniewski can be reached at
rokoniewski@msada.org
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LEGAL

MSADA

by George W. Skogstrom, Jr. Esq.

’Til Death or Divorce Do Us Part
Using postnuptial marital agreements

Many people want clarity as to the
disposition of their assets in the event of
a divorce and many have resorted to a
prenuptial agreement. However, very few
people in Massachusetts have postnuptial
agreements. The once shaky ground
of so-called “marital” or “postnuptial”
agreements has now been solidified. On
July 16, in the case of Ansin v. AnsinCraven, the Massachusetts SJC firmly
established the marital agreement’s legal
legitimacy and laid out strict standards for
enforcement of such agreements. Prior to
this landmark ruling, there was simply no
roadmap for people who wanted a postmarital agreement in Massachusetts. This is
a new direction.
Historically there was no assurance
that such an agreement would be upheld.
However, the legal landscape has been
clarified and attorneys now know what
needs to be done to create enforceable postmarital agreements. A carefully constructed
marital agreement may be exactly what a
couple needs to eliminate the conflict that
is tearing their marriage apart. The parties
to such agreements can agree on how their
assets, including dealerships, off-shore
reinsurance companies, real estate and
other assets will be dealt with if they end
up divorced.
The court specifically states in the case
that “the principles applicable to premarital
and marital agreements are not the same
in all respects.” Before a post-marital
agreement will be approved by the court
both parties must show that they had the
opportunity to hire a lawyer; there was
adequate time to review the agreement; the
parties understood the terms and effect of
the agreement; the parties understood their
rights in the absence of an agreement; the
agreement must be free of coercion or fraud
and the spouses must provide full disclosure
of their finances.
Due to the duty of absolute financial
AUGUST 2010

trust between husband and wife, the Court
specifically said the disclosure burden is
greater in marital agreements compared to
prenuptials and that it requires a written
statement accurately listing a) significant
assets and total approximate market value,
b) approximate annual income, and c) any
significant future acquisitions or changes in
income to which the spouse has a current
legal entitlement or which the spouse
reasonably expects to realize in the near
future.
Furthermore, the spouse seeking to enforce
the agreement “shall bear the burden of
satisfying these criteria.” Emotions may be
running high when people enter into marital
agreements with issues such as keeping the
family together, protecting the children,
religious guidelines and other emotional
factors clouding a person’s judgment and
leading to lopsided agreements. Therefore,
post-marital agreements will be scrutinized
by the Court to ensure that it was fair
and reasonable when signed and when
enforcement is sought. If a substantial
change in circumstance has occurred, then
the Court could dismiss or disregard the
agreement. If you have the same provisions
in a prenuptial agreement, they might be
upheld in the prenuptial and not in the
postnuptial. Therefore, you should always
have a prenuptial and not rely on a postmarital agreement.
The Court also gives guidance on how
to evaluate whether a marital agreement is
fair and reasonable at the time of execution
by instructing the trial judge to consider
the entire context in which the agreement
was reached, allowing greater latitude for
agreements reached where each party is
represented by separate counsel of their
own choosing. A judge may consider
the magnitude of the disparity between
the outcome under the agreement and
the outcome under otherwise prevailing
legal principles, whether the purpose of
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the agreement was to benefit or protect
the interests of third parties (such as the
children from a prior relationship), and the
impact of the agreement’s enforcement upon
the children of the parties. Other factors
may include the length of the marriage,
the motives of the contracting spouses,
their respective bargaining positions, the
circumstances giving rise to the marital
agreement, the degree of the pressure, if
any, experienced by the contesting spouse
and other circumstances the judge finds
relevant.
While it does sound difficult, it should be
noted that, in Ansin, the Court specifically
held that a marital agreement need not
provide for an equal distribution of assets, as
long as the agreement is fair and reasonable
and there is no material change between
the time the agreement is executed and the
divorce.
While there is no question that a carefully
drafted and properly executed prenuptial is
preferable, a postnuptial agreement can be a
valuable tool to work out marital problems.
Before considering a postnuptial agreement,
careful consideration should be given as to
whether the parties are prepared to disclose
the extent of their assets, investments and
liabilities and the impact of such disclosure
on the marital situation. This landmark
decision provides one more valuable tool
and solution to assist married couples who
are experiencing difficulties or are looking
to avoid future problems.

t

George W. Skogstrom,
Jr. is an attorney at
Schlossberg LLC.
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Pay Attention

In this economy, the threat of theft lingers closer

by Kevin J.
Carnes
K evin J. Carnes
Drew, P.C.

is a

P rincipal

at

O’C onnor &

For most dealers, the world has not crashed in on them. As a matter of fact, business is better than expected. You hold your breath
every day -- exhaling once the statement is printed -- only to inhale
again to make it through another month. The factories appear to
have gone through the worst of it, the banks have loosened up the
credit restrictions, and all in all business is not that bad.
This being said, this is not the case for some employees. For
a number of employees, the work over the past 24 months has
increased and their weekly pay checks have not -- and in some
cases they have even decreased. This, along with the state of the
economy, has led to certain individuals taking matters into their
own hands: theft.
Over the past few years, we have seen more theft because of
some employees’ economic situations. I would like to share what
we have seen, to ensure this does not happen to you.
Credit Card Refunds: It is extremely important that all credit
card refunds be approved by managers and accompanied by the
original paperwork showing the card number to be refunded. This
paperwork should then be compared to the refund slip that is generated once the refund was issued. With a number of companies
eliminating the cashier position, the segregation of duties when it
comes to individuals recording daily receipts and having access to
the cashiers box and credit card machine has broken down. This
can result in a misuse of credit card transactions. I have seen individuals adjusting a sales transaction with a customer, leaving the
receipt as the only amount remaining on the books. They would
then issue themselves a refund and post it against the receipt.
Payroll Processing: Reviewing the weekly payroll should be done
not only before the processing of payroll but also after the final payroll has been run. I have seen cases where the individual processing
the payroll has changed the number of hours they were to be paid
after the payroll was approved and signed off by a manager, knowing that once the payroll is processed it is not reviewed again.
Receivable Statements: The printing and sending of receivable
statements to customers should be done by someone other than
the individual recording the daily receipts. I have seen instances

where the individual recording the receipts was also the individual
sending the receivable statements -- they were not sending some
statements because they were applying the customer’s payments
to other accounts while they stole cash that was received. By not
sending the statement, the customer was not aware that the company showed more money being owed by them than what was
actually owed.
Finance Contracts: I have heard of two instances regarding finance contracts that you should be aware of. First, make sure that
all aftermarket products sold to customers are actually installed
on the vehicles. There have been cases where Finance Managers
have written deals up showing after market products that were
to be added, and, once the finance contract was approved, they
went back to the service department and cancelled the product.
Although this money does not come out of the dealerships pocket,
the Finance Manager has been overpaid and the consequence to

It does not take a mastermind
to commit theft. It is occurring,
and can be detected quickly
and easily if you have the
appropriate controls in place.
the dealership can be severe.
I have also heard of situations where the Finance Managers
have cut and pasted credit reports to show a more favorable credit
score on questionable customers. This also does not directly come
out of the dealership’s pocket, but would result in the dealership
being severely penalized.
Journal Entries: All journal entries should be approved by
someone with authority and should be reviewed at least monthly.
In reviewing the entries, you should pay particular attention to
those that affect the income and expense accounts. I have seen accounting clerks simply writing off receivables and taking the cash.
This can easily be found if the general journals and other journals
are reviewed periodically.
As you can see, it does not take a mastermind to commit theft.
It is occurring, and can be detected quickly and easily if you have
the appropriate controls in place, follow those controls and pay
attention.

t
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the TRUCK Corner
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How to Win Friends on Capitol Hill

by Dick
Witcher

Dick

Witcher

president
the

of

dealer

is

ATD

vice
and

principal

at

Minuteman Trucks, Inc.

“‘Come on,’
the Senator
says,
‘I want to
keep talking
about this.’
We climb
on the train.
I have no
idea where
this thing
takes us.”
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There are times really neat things happen by chance,
even if they happen because you’re late to a meeting
with a U.S. Senator.
The ATD quarterly Board of Directors meeting was
recently held in Washington, D.C., which gave us an
opportunity to visit Capitol Hill. All of us try to visit
our legislators to let them know the state of our industry
and the issues we face as business owners.
I spoke with the legislative staff of Congressmen
Lynch, Neal and McGovern. That is a fairly regular occurrence. Staff members are well-informed, and they
do a pretty good job of getting information to their
bosses. So it isn’t an insult to be sitting with a staffer
instead of a lawmaker.
But sometimes, if you’re lucky, you’ll catch a legislator at an unguarded moment, and you’ll have a chance
to create an experience that gets beyond the formalities of the Capitol. As we’ve seen over the past year,
even the smallest bonds can make a world of difference
when it comes to counting votes.
In addition to owning Minuteman Trucks, I am a
resident of Rhode Island and employ about 15 Rhode
Island residents. Instead of only trying to meet with
Massachusetts delegates, I asked the NADA/ATD Legislative Office to schedule appointments with Senators
Reed and Whitehouse. If you are going to be in Washington the Legislative Office will schedule appointments for you, which is a valuable service.
During these meetings, the House was breaking for
recess and the Senate had a number of issues before
them including the Small Business Credit Act. After
getting out late of another meeting, we just made the
scheduled appointment with Senator Reed. We met in a
conference room and talked about a number of issues,
including eliminating the federal excise tax on the sale
of new class 8 trucks and trailers, issuing 1099s for all
purchases as required under the new health care reform
law, and the estate tax.
The Senator started talking and he kept talking; we
pushed up on the deadline to visit Senator Whitehouse.
You don’t interrupt a U.S. Senator. We went past the
start time for Senator Whitehouse when Senator Reed
got the call that it was time to assemble and vote on
the Small Business Credit Act. He left and we hurried
down the hall and two floors to get to Sheldon Whitehouse’s office.
Anna-Marie Laura, Whitehouse’s environmental
specialist, met us and we chatted until the Senator arrived. We spoke with him for a couple of minutes when
Senator Whitehouse said, “Dick, walk with me for a
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while.” Once again, I didn’t want to say no to a U.S.
Senator – “OK, Senator, whatever you want.”
Along with Anna-Marie and a NADA staff member,
we ambled down the hallway to the members’ elevator,
talking about trucks and estate taxes (Whitehouse has a
bill in consideration on the issue). I had no idea where
we were headed. When we got to the sub-basement I
was surprised to see a small train pull up. “Come on,”
the Senator says, “I want to keep talking about this.”
We climb on. I have no idea where this thing takes us.
We moved at a comfortable pace to the next stop.
These train cars are pretty small -- about the size of a
large sedan. The door opens and onto the train steps
Senator Roland Burris. Senator Burris replaced Senator
Obama when he became President, and Burris’ nomination came up after it emerged that Illinois Governor
Rod Blogojevich had tried to sell the vacant seat.
Well, Whitehouse says, “Dick, do you know my
friend Roland Burris?” “No Senator, I know of the
Senator and I grew up outside of Chicago, so I have an
interest in events in Illinois.”
“Why would you leave Illinois for Rhode Island?”
Burris asks.
“Senator, it’s God’s country to me, and I love the
coast,” I tell him.
Senator Whitehouse then took me over to another
members’ elevator as we talked. We’re the first to get
on. When I turn around, there is a guy right behind me
and I immediately recognize him. Whitehouse says:
“Dick do you know Al Franken?” “No, Senator, but I
used to love ‘Saturday Night Live.’” “Well, Al and I are
good friends, and he just spent the weekend with me
in Rhode Island.” Franken and Whitehouse are on the
Judiciary Committee together.
So, if this isn’t cool enough, Whitehouse still didn’t
want me to leave. We continued talking right outside
the members’ entrance to the Senate Chambers, as
Rockefeller, Kyl and a number of other US Senators
pass by. It’s a political junkie’s dream.
Had we not been 10 minutes late to our meeting with
the Senator none of this would have happened.
As my wife and I were talking outside the flight gate
on our trip back to Providence, some guy taps me on
the shoulder.
“You look a lot cooler this afternoon than you did
earlier today,” he told me. I had changed to shorts and a
Tommy Bahama shirt. I turned around, and it was Senator Whitehouse about to catch the same flight home.
My wife thought I was really a cool guy.
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Diesel and Gasoline Exhaust:
How to help protect your business and employees

By Steven Megee

S t e v e n M e g e e i s r e g i o n a l sa l e s ma n a g e r
a t t h e F r am i n g h am R e g i o n a l O f f i c e f o r
Z u r i c h N o r t h A m e r i c a C o mm e r c i a l ’ s
P r o g r ams & D i r e c t M a r k e t s ’ b u s i n e ss u n i t .

“Boss, I’m feeling kind of light headed.”
Diesel and gasoline exhaust can be hazardous to employees working in dealerships and automotive services businesses.
And not just those working in the shop
are at risk; office employees can also be
exposed through poor ventilation systems.
So what can you do to protect your business and employees from dangerous exhaust fumes? It’s critical to understand the
health risks, continually measure diesel
and gasoline exhaust levels in the workplace, and plan and communicate how
to handle hazardous materials, including
diesel and gasoline exhaust, to employees.
But first, let’s start with the basics – what
is diesel and gasoline exhaust?

What is diesel and gasoline
exhaust?
Diesel and gasoline exhaust is emitted as
a result of the combustion of diesel or gasoline fuel and is made up of two types of materials: gases and particulates (soot). Some
of the gases found in diesel and gasoline
exhaust, such as nitrogen, water vapor, and
carbon dioxide, are relatively harmless.
However, other gases found in diesel and
gasoline exhaust, such as carbon monoxide, nitrogen oxides, phenol, formaldehyde
and PAHs (polynuclear aromatic hydrocarbons), can be very harmful to humans.
The other material exhaust is composed
of are very small particles and clumps of
particles (soot). The chemicals found in
the gas attach to the surface of the particles. As you breathe in particles – and
you can breathe a lot of them deep into the
lungs – these potentially harmful chemicals are inhaled as well.

Health effects

Hazard Communication Standard

Short-term and long-term exposure to
diesel and gasoline exhaust can cause significant health issues. Exposure to such exhaust can cause irritation to the eye, nose,
throat, respiratory systems, and neurological systems which may be temporarily debilitating. Evidence also shows exposure
can aggravate existing respiratory allergies.
Typical symptoms include headache, lightheadedness, nausea, vomiting, and numbness or tingling of the extremities, and in
persons with pre-existing heart disease and
atherosclerosis, chest pain and leg pain.

According to the OSHA Hazard Communication Standard, all employers are
required to provide the following controls
for all employees exposed to hazardous
chemicals in their work areas under normal operating conditions or in foreseeable
emergencies:
• Implement a written hazard communication program for the workplace, including a
list of hazardous chemicals present
• Provide employee training programs regarding hazards of chemicals and protective measures; the hazards of diesel and
gasoline exhaust should be incorporated in
the training program
• Label containers of chemicals in the workplace, as well as of containers of chemicals
being shipped to other workplaces
• Prepare and distribute material safety data
sheets (MSDS) to employees and downstream employers

Measuring and monitoring
Fuel exhaust is not something that can
be measured directly. There are currently
no federal Permissible Exposure Limits
(PELs) for diesel or gasoline exhaust.
Industrial hygienists typically choose
among several compounds found in diesel
or gasoline exhaust to measure and use that
compound as a surrogate for the whole.
If either total particulates or elemental carbon is chosen to measure, an airsampling pump with a filter can be used.
To measure PAHs, an air sampling pump
with charcoal tubes is needed. For carbon
monoxide, either a carbon monoxide meter or a hand-held detector tube pump with
carbon monoxide tubes can be used.

OSHA safety standards
Despite the lack of specific standards
for measuring diesel and gasoline exhaust,
employers should be aware they still have
a federal obligation to protect employees
from hazardous exhaust in the workplace.
According to Section 5(a)(1) of the OSHA
Act, often referred to as the “General Duty
Clause,” employers are required to “furnish to each of his employees employment
and a place of employment which are free
from recognized hazards that are causing or are likely to cause death or serious
physical harm to his employees.”

Safety recommendations
and controls

The use of risk engineering and/or
workplace practice controls is the preferred method for controlling diesel and
gasoline exhaust exposures, and carbon
monoxide exposures. Propane fork trucks
should be maintained and tuned on a regular basis. Substituting electric fork trucks
for propane fueled trucks can eliminate
the presence of carbon monoxide.
• As part of the Hazard Communication
Standard, educate employees on the effect of exposure to diesel and gasoline exhaust, including carbon monoxide.
• Avoid running engines except when absolutely necessary, especially when overhead doors are closed
• Install carbon monoxide alarms in the
service garage.
• Perform routine maintenance checks on
fans, exhaust and ventilation systems to
ensure they are operating properly.
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Ford Motor Co. is pitching the demise of its
mid-point brand as a natural step,
while dealers are left with few answers

M

ercury, which began as a Ford performance
brand in 1939, became the sixth American nameplate
to fade into history books in a little more than a decade.
Ford Motor Co. is billing the wind-down of Mercury as
a chance to revamp Lincoln, its luxury line that is fading
against Japanese luxury brands. But Ford’s solution
leaves dealers left with more questions than answers.

Amid the turmoil of the past two years, Ford had
been one of the success stories touted by dealer and
manufacturer alike. But not all of its makes enjoyed
rising sales and increasing consumer good-will, and
within six months of the June announcement Mercury
dealers will be removing the brand’s signage from their
stores.
The 70-year-old brand had clearly been struggling.
Once offering a wide range of vehicles, the past decade

Mercury’s
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had seen operations shift toward becoming a higher-end
version of Ford models.
Champion Lincoln Mercury Mazda owner Robert
Horgan said part of the incentive to shed Mercury may
have been that in this economy it’s been a tougher sell
getting customers to upgrade from Fords, and that “because it’s duplicate product, the salesmen take the path
of least resistance.”
The speculation began to grow earlier this year, when
Ford decided to pull the Tracer model from the New
York International Auto Show in March. By June, especially given the fact that sales were near all-time low
levels, it reached fever pitch.
“The rumors were out there,” Horgan recalled. “Once
it leaked, we were presented within two days our buyout packages. One has to assume that wasn’t done overnight.”

The Offer
The package offered to dealers uses a formula to determine the amount of cash that will be doled out for
each franchise. According to several sources, the formula takes the annual average of Mercurys sold between 2007 and 2009 and offers a per-unit payment
of $1,500. If Mercury was 75 percent of total sales or
higher, the payment becomes $2,500 per vehicle.
McCarter & English attorney Scott Silverman has
worked with MSADA to assist Mercury dealers in sorting through the paperwork. On June 11, within a week
of the Ford announcement, MSADA President Jim
Boyle, Executive Vice President Robert O’Koniewski
and Silverman conducted a teleconference for Mercury
dealers to discuss the legal aspects of the line’s elimination and its impact.
continued on next page

Last Days

by Tom Nash

“I’m focusing all of my energy
on what I have left.”
– Coleman Hoyt, Acton Lincoln Mercury
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Cover Story: Mercury’s Last Days
diately after news of the wind-down broke.
While Mercury dealers have been asked not to discuss the
buyout packages, those with only Lincoln and Mercury franchises have been especially cautious about speaking out. Acton
Lincoln Mercury owner Coleman Hoyt said negotiations with
Ford were ongoing.
“I’m greatly distressed over the unexpected termination of
Mercury, which represented more than half of my business,”
Hoyt said. “I’m focusing all of my energy on what I have left.”
Chris Lemley, who with his father, Fraser, owns two LincolnMercury franchises in addition to a Ford dealership, said dealers
quoted in the press predicting the demise of stand-alone Lincoln
franchises were not sustainable were being overly pessimistic.
He says the numbers play in those dealers’ favor.
“I read that this is going to be a death sentence,” Lemley said.
“The vast majority are, for one reason or another, in pretty good
shape to survive. Either they have no debt or a big fleet busifrom previous page
ness. Are they all going to make it? No, but they weren’t going
The common refrain, Silverman said, was that Ford is stackto make it anyway.”
ing the numbers against dealers by using the past three years to
“Your average Lincoln-Mercury dealer who has survived
come up with the settlement amount.
these years probably doesn’t have more than a third in new ve“The primary problem is it’s the view of many Mercury dealers
hicles,” he added. “You’re getting rid of half of what is a third
-- whether justified or not -- that Ford has been planning the windof new vehicle sales, (which is) one-sixth.”
down for a while,” Silverman said. “(They believe) the numbers
“It doesn’t (make sense) to me,” Horgan said. “Mercury is the
that they’re being judged on have been artificially deflated by
volume of a Lincoln Mercury franchise. You pull Mercury out
Ford over the past couple of years in preparation for this.”
of the equation, where does that leave you if you’re stand alone?
Given the way Ford calculated the settlement, and the fact
That’s the unknown factor.”
that so many dealers appealed their sta“If you’re just a Lincoln stand-alone,
tus in the Chrysler and GM bankruptcies,
“The dealers who didn’t file for if you haven’t been in the business 30
Silverman recommends looking seriously at Ford’s Advisory Board, which is
arbitration with GM and Chrysler years you have capital loans and debt.”
Horgan added. “I feel for those guys.”
comprised of fellow dealers.
Aside from the immediate cash flow
all regretted that decision. You
“Everyone needs to look at the number
issues on the part of dealers, Horgan
being offered and make an informed decidon’t want to be the Mercury
said the economy remains a concern
sion about whether they should fight,” he
given that plans for Lincoln haven’t
said. “The initial review process through
dealer that feels the same six
been unveiled. “There’s nothing in the
the review board is not expensive.”
foreseeable future, at least not within the
“I would say the dealers who didn’t file
months from now.”
next four years, other than the refreshfor arbitration with GM and Chrysler all
ing (of current models). If you wind up
–
Scott
Silverman,
McCarter
&
English
regretted that decision,” Silverman added.
with Lincoln and have no other fran“You don’t want to be the Mercury dealer
chise, how do you last?”
that feels the same six months from now. Dealers should not be
Lemley maintains Lincoln-Mercury dealers have grown used
whimsical about their decisions on this stuff. They should be
to
change. Since the brand’s heyday, Mercury has been shedtaking it as an opportunity to say, ‘What are my franchises, and
ding product lines for decades.
where do I see my brands going?’ It should serve as a reminder to
“In the scheme of things, Lincoln-Mercury dealers are used
constantly evaluate your relationships with manufacturers.”
to makes and models going away,” Lemley said. “Since 1994
we’ve lost 16 model names -- some more than once.”
Despite that reality, Lemley said it is unfortunate to see the brand
Most Lincoln-Mercury dealers in Massachusetts have other
die out this way, especially as the franchise where his father began
franchises that can presumably keep their businesses viable afhis career, noting, “It’s absolutely sad to see a brand disappear.”
ter December. Speculation about those that don’t began immet

Lincoln’s Hazy Future
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from Around
the Horn

EAST BROOKFIELD/HOLYOKE

Massachusetts Ford Dealerships
Receive President’s Award
Lamoureux Ford of East Brookfield and Marcotte Ford of Holyoke have
been recognized with Ford Motor Company’s
highest award in 2009 -- the President’s Award.
The award recognizes the top 10 percent of
Ford and Mercury dealerships across the country, with factors including sales, service and customer experience.
The President’s Award has been won by Lamoureux Ford 13 times in a
row and 16 times total. Marcotte Ford has received the award nine times.
“We’re very proud to receive this kind of recognition and it’s especially
gratifying that it comes from our customers,” said Lamoureux Ford owner,
Lionel Lamoureux. “I couldn’t be more proud of our entire staff. They’re
the reason we were able to achieve this award.”
Marcotte Ford owner Bryan Marcotte also credited the dealership staff.
“Earning this award is a reflection of our entire staff’s commitment to delivering the best customer experience possible,” Marcotte said.
Owen Lincoln Mercury of Dedham announced its President’s Award status earlier this year.
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Westminster Victory Comes with
New Strings Attached
Westminster Dodge’s successful arbitration fight was rare enough that it
saw coverage in The New York Times, with owner Jim Bickford lamenting
that the hard-fought victory has come with new headaches.
Bickford told The Times
that he was frustrated with
the new franchise agreement, which stipulates
“immediate renovations”
and other restrictions.
“I don’t understand why
they’re playing such hardball,” he was quoted as
saying “I really want to
just be reinstated and go back to the way things were.”
Chrysler spokesman Mike Palese explained to the paper that as a “new
company” emerging from bankruptcy, franchises being reinstated could be
subject to the same terms as new dealers.

NADA President Discusses
Legislative Issues During Visit
NADA President Phil Brady met with MSADA President Jim Boyle and Executive Vice President Robert
O’Koniewski at the Association’s offices this month, discussing the ways the national organization could learn from
the legislative battles fought in Massachusetts this year.
Noting that Massachusetts has been “ground zero” for
issues such as the “Right to Repair” act and franchise law
changes, Brady also credited the Association for urging
NADA’s Dealer Election Action Committee to put its support behind Senate candidate Scott Brown.

(l to r) NADA President Phil Brady with MSADA President Jim
Boyle and Executive Vice President Robert O’Koniewski.
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QUINCY

AUBURN, Mich.

Quirk Hosts Breakfast for State
Senator Morrissey

Ford Completes Volvo Sale

Dan
Quirk
hosted
State
Senator Michael
Morrissey (DQuincy), who
chairs the Joint
Committee on
Consumer Protection and Professional Licensure, at a fundraising breakfast
at Quirk Nissan
last month. He
is giving up his State Senator Michael Morrissey (D-Quincy) with
Tom O’Brien of Tom O’Brien Hyundai at a breakSenate seat to fast function held at Quirk Nissan last month.
run for District
Attorney of Norfolk County.
The event was attended by several dealers, MSADA President
Jim Boyle and Executive Vice President Robert O’Koniewski.
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Chinese company Geely Automotive became the owner of Volvo this month, buying the company from Ford for $1.8 billion.
Ford had owned the Swedish car maker since 1999, purchasing it for $6.5 billion. The company had been losing money since
2005, with $653 million in losses last year.
Geely will reportedly use the brand to produce luxury vehicles
in China, while all operations are slated to remain in Europe. No
changes to the company’s dealer network have been announced.
“This famous Swedish premium brand will remain true to its
core values of safety,
quality, environmental care and modern
Scandinavian design
as it strengthens the
existing European
and North American
markets and expands
its presence in China
and other emerging markets,” Geely
Chairman Li Shufu
said in a statement.

MSADA
LYNN

Pride Hyundai Employees
Assist Accident Victims
Staff members at Pride Hyundai were credited with
helping save the lives of two passengers from a flaming
wreck outside their dealership late last month.
A Honda Civic with three inside erupted into flames
after a tow truck slammed into it at a red light. A 23-yearold man sitting in the back seat was declared dead at the
scene. Pride employees joined others in helping the other
occupants out of the vehicle, smashing in the windows
after finding the doors would not open.
General Sales Manager Calvin Day told The Lynn Daily Item that the staff acted heroically, adding, “We’re very
proud of them.”
The accident remains under investigation – the tow
truck driver has not been charged.
METHUEN

School to Buy General
Truck Center Property
General Truck Center is reportedly selling its 5.8 acre
property to Phillips Academy, where the school plans to
build a new boathouse for its rowing program.
According to The Eagle-Tribune, the dealership, which
has a GMC franchise and sells commercial trucks, will be
looking for a new location in the area.
“My intent is to stay within the confines of Methuen,”
owner Timothy Rock told the paper.
Neither Rock nor Phillips officials would disclose the
sale price, but the property was recently assessed at $1.3
million.
DANVERS

Herb Chambers Opens First
Mass. Cadillac Store
Herb Chambers added dealership number 47 late last
month with the opening of Cadillac of Danvers, which
is the auto magnate’s first Cadillac dealership based in
Massachusetts.
The franchise has been added to the Chevrolet and
Buick dealerships located in the town.
“There continues to be strong demand for the Cadillac
brand, and by expanding our presence in New England,
we are able to better serve the needs of our growing customer base,” Chambers said in a press release.
“With the addition of this dealership, we will become
the largest Cadillac dealer in New England, something
that we are very proud of.”
www.msada.org Massachusetts Auto Dealer AUGUST 2010
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WORCESTER

Former Honda Site Sold
The vacant former site of Lundgren Honda was sold this month
for $675,000, according to The Worcester Business Journal.
The broker who completed the sale told the Journal that the
new owner plans to “refurbish” the site but the eventual use is not
known at this time.
Former owner Barry Lundgren moved the dealership to its current Auburn location in the mid-1990s.
PORTSMOUTH, N.H.

NE Dealership Thief Caught
Quincy resident Daren Barboza is facing charges relating to his
alleged running of a theft ring targeting dealerships throughout
New England.
The FBI joined the investigation of GPS system thefts in New
Hampshire last year, culminating in Barboza’s arrest in August. He
allegedly stole more than $250,000 from Portsmouth Ford alone.
In addition to the GPS units, Barboza and unidentified co-conspirators are also alleged to have stolen car doors, exhaust systems
and other vehicle parts.
Barboza is being held without bail in New Hampshire.
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Calendar
Wednesday, September 8
• Southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA
Sunday, September 12
• In Control Advanced Driver Training
Weymouth, MA
Wednesday, September 15
• Southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA
Sunday, September 19
• In Control Advanced Driver Training
Cape Cod - Otis
Wednesday, September 22
• Southern Auto Auction, East Windsor, CT
• Lynnway Auto Auction, Lynn, MA
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NADA Update

by Ray Ciccolo

NADA Issues Statement on Federal Study of Dealership Closings
Report confirms cuts did not make economic sense, says Chairman Tonkin
A report released last month is providing fresh evidence
that the quick and drastic cuts to the Chrysler and GM dealer networks last year were unjustified.
On July 18 the special inspector general for the Troubled Asset Relief Program released a report critical of the
Obama administration’s auto task force for failing to weigh
the broader economic impact of closing more than 1,000
dealerships in the wake of the GM and Chrysler bankruptcies. According to the report, the companies had called for a
gradual reduction in dealerships, but the auto task force accelerated the process, increasing job losses to the detriment
of the national economy.
“Treasury made a series of decisions that may have substantially contributed to the accelerated shuttering of thousands of small businesses and thereby potentially adding
tens of thousands of workers to the already lengthy unemployment rolls – all based on a theory and without sufficient
consideration of the decisions’ broader economic impact,”
said the 45-page report.
In a media statement issued July 19, NADA Chairman Ed
Tonkin said the report confirms what was said in NADA’s
testimony before Congress in several hearings and to the
auto task force in multiple meetings: “We do not see how
these cuts make economic sense – not for the companies,
not for the dealers, not for local communities and certainly
not for the struggling U.S. economy.”
Tonkin continued, “Similarly confirmed by the report was
NADA’s unwavering position – also presented to Congress
on multiple occasions – that ‘rapid dealer reductions increase unemployment, threaten communities and decrease
state and local tax revenue without any material corresponding decrease in the automaker’s costs.’”
“Importantly, the Inspector General’s report also validates the Congressional efforts which gave thousands of
dealers the opportunity to have a neutral arbitrator review
their cases and possibly save thousands of jobs,” he added.

President Signs Financial Reform Law
With President Obama’s signature, the most significant
overhaul of the nation’s financial system is now law, and
with it consumers will still be able to find competitive financing options at auto dealerships.
NADA Chairman Ed Tonkin praised the efforts of lawmakers who fought to preserve the existing regulatory
structure for dealer-assisted financing, which protects consumers and ensures affordable auto credit.
Tonkin also cautioned that “The new law maintains existing consumer protection laws, while permitting millions of
American families to continue to have multiple financing
options to purchase a vehicle,” Tonkin said.
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In other legislative and regulatory news...
ATD Leads Effort to Stimulate New-Truck
Sales with Letter to President
The American Truck Dealers division of NADA recently
sent to President Obama a letter signed by a coalition of heavyand medium-duty truck makers and industry associations urging the creation of a federal stimulus program to boost newtruck sales and put cleaner, more fuel-efficient trucks on the
road. In the letter, ATD outlines why a stimulus is needed now,
as U.S. truck retailing slowly recovers from historically low
sales in 2009 and new 2010 emissions standards have added as
much as $13,000 to the cost of a new truck.
With the help of NADA’s Legislative Affairs group and
input from truck manufacturers, ATD leaders, including
Chairman Kyle Treadway and Vice Chairman Dick Witcher, have drafted a proposal being distributed to members of
Congress. It institutes a short-term 10 percent investment
tax credit on the purchase of Class 8 trucks with engines
meeting 2010 emissions regulations and a “green voucher”
of $6,000-$8,000 for the purchase of Class 6 and 7 trucks,
totaling no more than $3 billion.

NADA Supports Effort to Repeal New
1099 Form Requirement
NADA earlier this month joined numerous other business organizations in drafting a letter to Sen. Mike Johanns
(R-Neb.) supporting his effort to repeal a new 1099 Form
requirement included in the healthcare reform bill. Under
the bill, companies, nonprofits and government offices are
required to file 1099 Forms with the IRS when goods purchased from another business exceed $600 in a year.
Under previous law, the reporting requirement pertained
only to services exceeding that amount. “This new and expanded requirement means that almost every business-to-business transaction is potentially reportable to the IRS,” the letter
to Johanns states. “The new requirements will dramatically increase … costs, pulling capital out of the business that could be
better used to reinvest in the business and create jobs.”
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Ray Ciccolo, Village Auto Group,
represents MSADA members on
the NADA board of directors.
He welcomes your questions and
concerns (rjciccolo@aol.com).
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