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1.
INTRODUCTION
Dealerships always have had a difficult time complying with wage-hour laws. This
is due to a number of factors, including the complexity of the laws themselves, the fact
that dealerships must comply with both Massachusetts law and federal law—which are
conflicting at times—and the fact that these laws constantly are changing. This
compliance problem has been compounded by the fact that there is a lack of accurate,
easy-to-understand guidance for dealerships and their payroll personnel.
Recognizing this, the MSADA published its first comprehensive Guide to Wage and
Hour Compliance for Massachusetts Dealerships in 2004. As the title indicates, it was
designed to explain the laws in layman’s terms and help our members understand and
comply with both the federal and Massachusetts wage-hour laws.
Over the years, we have revised the Guide to incorporate changes in both the
federal and Massachusetts laws and regulations to keep it up-to-date. We also have
identified other areas where employment laws are particularly confusing or complicated
and have added additional chapters to address topics such as I-9 compliance, FMLA,
access to personnel files, the Domestic Violence Leave Act, the new earned sick time law,
etc.
We plan to continue to add to the Guide in the years ahead to ensure it remains a
valuable education and compliance resource for our members. Please let us know if there
are additional topics we might add to future revisions of the Guide.

PLEASE NOTE:
This material is provided for general information and education purposes
only. It is not a complete or all-inclusive explanation of the Fair Labor Standards
Act, the Massachusetts Minimum Fair Wage Law, or other applicable statutes.
Rather, it is only a summary of these employment laws as they apply to automobile
dealerships. Detailed regulations, interpretations, and other authorities must be
evaluated in applying these principles. This document is not, and should not be
construed as, legal advice or as a legal opinion on any specific facts or
circumstances. You should consult competent counsel familiar with employment
laws and your business before taking any action based on information contained
in this document.
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2.
RELATIONSHIP BETWEEN FEDERAL AND STATE LAW

In 1938, President Franklin Roosevelt signed into law the federal Fair Labor
Standards Act. It was and remains today the primary federal law governing the wages
and hours of American workers. The law requires that all employees, unless exempt,
receive at least the federal minimum wage for every hour they work; receive at least 1½
times their “regular rate” for all time worked in excess of 40 hours in a week; and keep an
accurate record of their hours worked each day and week. The law also sets forth
significant restrictions on the hours of work and duties of minors under the age of 18.
Over the years, most states have adopted some form of state wage-and-hour laws.
Some laws contain an exemption for “any employee subject to the Fair Labor Standards
Act.” Other states, like Massachusetts, have adopted comprehensive wage-and-hour
laws providing employees with a higher minimum wage than federal law and containing
fewer exemptions from overtime than federal law. A number of states, including
Massachusetts, have added wage payment, wage deduction, and break laws, which are
not included in the federal law.
When Congress passed the FLSA, it included a provision spelling out the
relationship between federal and state law. The law states:
“No provision of this Act or of any order thereunder shall excuse
noncompliance with any Federal or State law or municipal ordinance
establishing a minimum wage higher than the minimum wage established
under this Act or a maximum workweek lower than the maximum workweek
established under this Act, and no provision of this Act relating to the
employment of child labor shall justify noncompliance with any Federal or
State law or municipal ordinance establishing a higher standard than the
standard established under this Act.” [29 U.S.C. § 218.]
Because Massachusetts has a number of laws dealing with minimum wage,
overtime, wage payment, etc., an employer in Massachusetts must ensure compliance
with each of those laws as well as with the federal laws and with any municipal law or
ordinance that might apply to its employees.
UNDERSTANDING “THE LAW”
Clients often ask their attorneys, “What is the law on this?” or “What does the law
say about that?” One would think the answer would be straightforward. All the attorney
would need to do is to look up the particular law, read it, and he or she would know “the
law.” Unfortunately, it is not that simple. In the case of the wage-and-hour laws, “the law”
is the sum of the statutes, agency regulations and procedures, formal opinion letters, and
court cases. In addition, because wage and hour laws are considered “employee
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protective laws,” if a state or local law exists providing a benefit to the employee greater
than the benefit provided by the federal law, the state or local law will control. The
following is a summary of the various sources of “the law” concerning compensation under
both the federal and state laws.
Federal Law
The “Fair Labor Standards Act” (FLSA) originally was passed in 1938 and has been
amended a number of times. It is the primary federal wage-and-hour law. While the
statute itself is rather lengthy, it does not go into much detail. For example, the law states
the overtime provisions do not apply to “executive, administrative or professional”
employees. However, it contains no definition of those terms. Rather, the law authorized
the United States Department of Labor, Wage and Hour Division to interpret the law and
promulgate regulations which explain what the law means.
The Code of Federal Regulations (CFR) consists of volumes of rules,
interpretations, and regulations published by various federal agencies, such as the EEOC,
OSHA, and the Department of Labor (DOL). These regulations explain in detail how the
agencies interpret the statutes for which they are responsible. Continuing the above
example, U.S. Department of Labor Regulations, 29 C.F.R. Part 541, describe in great
detail exactly what it believes the terms “executive, administrative and professional” mean.
However, while an agency’s interpretation is entitled to “some deference” or even “great
deference,” the agency interpretation is not the final word. The federal courts have the
final say, and they are free to accept or reject the Department’s interpretation of the law.
Wage Hour Opinion Letters are formal opinions issued by the Department of
Labor’s Wage and Hour Division. They are issued in response to specific requests for
clarification of the law or the regulations. For example, an employer may describe an
employee’s duties or pay plan and then ask the Department to confirm the employee
meets the definition of “executive” employee who would be exempt from overtime. The
Department of Labor would respond by reviewing the specific facts presented and
rendering an opinion on those facts.
The Field Operations Handbook (FOH) is the Department of Labor manual that
provides guidance to the Department’s enforcement investigators. It sets forth the
Department’s enforcement position on a wide range of topics.
Finally, federal court cases are the published opinions of district court judges and
courts of appeals judges who have ruled on cases requiring the interpretations of the
FLSA and other federal laws. These decisions provide some guidance on how a federal
judge might interpret some aspect of the law, but they are not binding outside the district
or circuit where the case was decided. There are 94 federal district courts and 12 federal
courts of appeals, so it is easy to see how different courts can and sometimes do reach
opposite conclusions on what appear to be the same issues.
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Massachusetts Law
The Massachusetts wage-hour laws are only slightly less complicated. The
Massachusetts Minimum Fair Wage Law sets forth the law concerning the payment of
minimum wage and overtime. [M.G.L. c. 151, §§ 1-22.] M.G.L. Chapter 149, §§ 148-150
govern the payment of wages and suits for wage violations.
The Massachusetts Department of Labor Standards (formerly the Division of
Occupational Safety), which is a part of the Executive Office of Labor and Workforce
Development (EOLWD), is responsible for administering the Commonwealth’s minimum
wage-hour law and child labor laws. In 2001, it established a “Minimum Wage Program”
designed to assist employers to understand and comply with those laws. In 2015, the
Department of Labor Standards issued revised Minimum Wage Regulations designed to
update and clarify the existing regulations concerning minimum wage and overtime. [See
454 C.M.R. § 27.00.]
The Office of the Attorney General is responsible for enforcing the state’s wagehour and child labor laws. It also issues formal Opinions and Advisories on the subject.
Finally, there are published court decisions in which state court judges have
rendered decisions interpreting the Massachusetts law. For example, the Massachusetts
Supreme Judicial Court has ruled an employer may credit any Sunday overtime premium
it pays against any overtime it might owe during the same workweek. The court also has
confirmed that if an employer fails to pay the required minimum wage and overtime, it is
subject to a mandatory payment of three times the unpaid wages, which is referred to as
“trebling.”
As is the case with federal law, determining what the Massachusetts “law” is
concerning wage and hour calculations requires an analysis of each of these sources.
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3.
THE BASICS:
WHAT THE LAWS REQUIRE
1.

Minimum Wage:

Federal: Unless exempt, employees must receive at least the minimum wage for
every hour worked in each workweek. The federal minimum wage is $7.25 per hour, and
no increases currently are planned. These amounts are applicable to the compensation
calculations discussed in Chapter 6, “Exemptions under the Federal Law.”
Massachusetts: All employees must receive at least the state minimum wage,
currently $11 per hour for every hour worked in a workweek.
NOTE TO DEALERS:
In July 2018, Governor Baker signed into law H.4640, known as the “Grand
Bargain.” This law, among other things, will raise the Massachusetts minimum
wage as follows:
1/1/19: $12, 1/1/20: $12.75, 1/1/21: $13.50, 1/1/22: $14.25, 1/1/23: $15
2.

Overtime:

Federal: Unless exempt, employees must receive at least one-and-a-half times
their “regular rate of pay” for all time worked in excess of 40 hours in each workweek. The
“regular rate” consists of all compensation, including commissions and incentives.
Massachusetts: Unless exempt, employees must receive at least one-and-a-half
times their “regular rate of pay” for all time worked in excess of 40 hours in each workweek.
However, in calculating the “regular rate of pay,” an employer need not include
commissions or other incentive pay.
3.

Exemptions:

Federal: The federal law contains eight different exemptions from minimum wage,
overtime, and recordkeeping, or from overtime only that allow dealers to avoid paying
overtime to certain employees who meet specific qualifications.
Massachusetts: The state law contains only six exemptions from overtime that
dealerships typically use.
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4.

Record Keeping:

Federal: Employers must keep an accurate record of the time worked by each
non-exempt employee each day and each week and a record of the amounts paid and
deducted. Records must be retained for three years.
Massachusetts: All employers must maintain an accurate record of the time
worked each day and each week by all employees. The Minimum Wage Regulations
provide that time records must be maintained for two years. However, because an
employee can bring a claim for unpaid wages going back three years, and because the
Massachusetts unemployment regulations require that records be maintained for four
years, we recommend that time and pay records be maintained for four years.
5.

Child Labor:

Federal: The law limits the hours of work and job duties of minors under 18 years
of age.
Massachusetts: The law limits the hours of work and job duties of minors under
18 years of age and closely tracks the restrictions under the federal law. The variances
from federal law are explained in Chapter 19, “Child Labor.”
6.

Most Favorable Provision:

The provision of the federal, state, or local “living wage” law most favorable to the
employee applies. This means an employer in Massachusetts must ensure it is complying
with federal, Massachusetts, and even local laws, such as the Boston “living wage” law.
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4.
WHAT CONSTITUTES “HOURS WORKED”?
To determine whether an employee is being properly compensated under federal
and state laws, an employer first must know how many hours the employee has worked.
At first blush, this seems like it would be a rather simple matter: The employee is
scheduled to work from 8 a.m. to 5 p.m., Monday through Friday, with an hour for lunch.
Therefore, the employee works 40 hours in the week and is not entitled to overtime. But
this is not necessarily the case. Generally speaking, an employer must count as “hours
worked” all of the time that the employer “suffers or permits” the employee to work. The
law is concerned with the employee’s actual work hours, not his scheduled hours.
Therefore, if the employee reports to work thirty minutes early to plan his day or to
complete paperwork from the previous evening, or because her husband can drop her off
on his way to work, that time would count as “hours worked” if the employee performs any
work for the benefit of the employer. Similarly, if an employee stays after his normal
quitting time to finish a project, he also must be compensated for the extra time worked.
Even if the employer has a strict policy of no overtime without prior permission, if the
employee ignores the rule and performs work and the employer is aware of it, the
employee must be compensated for the time. This is true, too, for a salesperson who
comes in on her off-day to make a delivery or to attend a meeting.
TRAVEL TIME: Generally speaking, an employer need not count as hours worked
the time an employee spends commuting to and from work. However, commuting time
may be compensable if the employee is assigned a duty to perform during the commute
to or from work. For example, if an employee is directed to stop by the post office on the
way to work to pick up the dealership’s mail, at least part of the commute is compensable.
Similarly, if an employee drops off a bank deposit on the way home, that, too, must be
counted as “hours worked.” An employer must count as hours worked the time spent
during the day driving from one work site to another. It also must count the hours an
employee spends driving to training at an out-of-town location.
If an employee travels out of town overnight, the employer must count as “hours
worked” all time spent traveling during the employee’s normal workday, even if the travel
is on the weekend. For example, if an employee normally works from 8:00 a.m. to 5:00
p.m., Monday through Friday, and the employee leaves town on Sunday at 3:00 p.m. to
attend out of town training the following day, the employer must count the time from 3:00
p.m. to 5:00 p.m. as “hours worked.” If the employee is traveling on public conveyance or
riding with another person, the remaining travel time need not be counted as “hours
worked.” On the other hand, if the employee is driving a vehicle, all of the time spent
driving is treated as “hours worked.” When the employee reaches his or her destination
and is free to use the time to eat, sleep, etc., no additional time need be counted as “hours
worked.” [See generally 29 C.F.R. § 785.39.]
Dealerships should be aware that while the law requires the time be counted as
“hours worked,” it does not necessarily require that the employee receive extra pay for the
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time. For example, a technician (“garageman”) who travels out of town to manufacturer’s
training is exempt from overtime under both federal and Massachusetts law. Therefore,
a dealership is in compliance with the law if the technician receives at least the
Massachusetts minimum wage for all “hours worked” in the week. However, many dealers
do provide some additional compensation for employees who travel on dealership
business even if the law does not require it.
TRAINING TIME: Time spent in mandatory meetings or training before and after
work or during lunch is considered “hours worked” and must be compensated. Similarly,
time spent away from the dealership in manufacturer-sponsored training also is “hours
worked,” as is on-line training done at work, during lunch, or after hours at home.
MEAL AND REST BREAKS: Lunch breaks of at least 30 minutes need not be
counted as hours worked, provided the employee is completely relieved of all duties during
the period. However, under Massachusetts law, if the employee is not permitted to leave
the employer’s premises, the time must be counted, even if he is relieved of all duties.
[DOS Op. Ltr. MW-2003-008, 8/5/03.] Of course, if an employee works through his or her
normal lunch break or takes less than the time allowed, the time must be counted as
“hours worked.” If a rest break is 20 minutes or less, the break is considered to be for the
employer’s benefit. Therefore, the time must be counted as “hours worked.”
WORK PERFORMED AFTER HOURS AWAY FROM THE DEALERSHIP: Work
for the benefit of the employer performed away from the employer’s place of business also
is counted as “hours worked.” Thus, if a salesperson does prospecting at a local mall,
that would be treated as hours worked. If a title clerk takes work home to get caught up,
that too is “hours worked.” Time spent by a salesperson or BDC employee following up
with a customer in the evening by phone or e-mail is also “hours worked.” A dealership
may require that an employee obtain permission before performing work away from the
dealership. However, if the work is performed, the employee must be compensated for it.
TIME WORKED AT OTHER RELATED DEALERSHIPS: Sometimes two or more
related dealerships share employees. For example, a dealer trade or auction driver may
provide services for two dealerships in the same group. In that case, where the
dealerships are separate corporations, but owned by the same individuals, the hours
worked for all of the dealerships must be added together to determine if overtime is due.
If the employee works more than 40 hours in a week, even though it was for two or more
different-but-related dealerships, the employee is entitled to overtime. Some dealerships
try to avoid paying overtime by having the employee keep separate time cards and paying
him for the actual hours worked at each dealership through that dealership’s payroll.
While this may make it difficult for the Department of Labor to find the violation in a routine
audit, if the employee complains to the Department of Labor or hires an attorney, the
dealership will be found liable for the unpaid overtime.
TIME SPENT PERFORMING ADDITIONAL DUTIES: Some dealerships allow
employees to perform additional duties outside their normal work hours. For example, a
porter may agree to come in and paint the service drive over the weekend, or an office
employee may offer to provide janitorial services after hours. In such cases, the employee
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usually is paid a lump sum for the additional services provided and in some cases the
amounts are reported on a Form 1099. In both of the above examples, the time spent
performing the additional work must be counted as “hours worked” in that week, and
overtime may be due on the employee’s regular wages as well as on the lump sum
payment. Generally speaking, an individual may not be an employee and an independent
contractor in the same workweek.
UNAPPROVED OVERTIME: If the employer has a policy of requiring employees
to get prior permission before working overtime and an employee fails to do so, the
employer should pay the employee for the time worked and then deal with the situation
as a disciplinary matter. An Opinion Letter issued by the Division of Occupational Safety
states that where an employer could show it had twice warned an employee not to work
after 5:00 p.m., it need not pay the employee for time worked after 5:00 p.m., in direct
violation of the employer’s instructions. [DOS Op. Ltr. MW-2001-011 (7/26/01).]
Nevertheless, we recommend the employee be paid for the time and then disciplined for
failing to follow the employer’s instructions due to the unusual factual situation in the
Opinion Letter and the more aggressive position the federal Department of Labor takes.
ON CALL TIME: Whether an employee who is “on call” must be compensated for
such time depends on whether the employee is able to use the “on call” time effectively
for his or her own use. [29 C.F.R. § 785.17.] For example, a roadside assistance
technician who is on call at home with a pager or cell phone, need not be paid for the time
spent “on call” if his required response time is 30 minutes or more. This is because the
response time still would give him the freedom to sleep, eat, go to the mall, etc. and use
the time for his own use. However, if the dealership requires an immediate response
when a call comes in or requires the employee to be on call at the dealership, the
employee would not be able to make effective use of the time, and it would have to be
counted as “hours worked.” Of course, the time spent driving to and from a roadside
assistance call, as well as the repair time itself, would be counted as “hours worked.”
HOLIDAYS, VACATION, SICK PAY: These forms of pay are given in lieu of
working. Therefore, they do not represent “hours worked.” As a result, an employee who
works 10 hours a day Monday through Thursday and then takes a holiday on Friday has
only “worked” 40 hours and would not be entitled to any overtime. Thus, she would be
paid 48 hours at straight time. [DOS Op. Ltr. MW-2002-018, 6/5/02.]
MEDICAL TREATMENT/DRUG TEST: If an employee is injured on the job and
the dealership sends him or her to a doctor for examination or treatment, the time spent
at the initial treatment is considered “hours worked.” Subsequent doctor visits would not
be considered “hours worked,” unless the employer requires the employee to undergo the
treatment or the workers compensation administrator schedules the visit for the employee.
The same holds true for employer-required drug tests, after the individual is hired, but not
pre-employment tests.
COMPENSATORY TIME OFF (“COMP TIME”):
Compensatory time off
sometimes is given in lieu of paying overtime to an employee who works a large number
of hours one week. The employee is not paid for the overtime hours but, instead, is
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allowed to “bank” them, hour for hour, and use them at a later date. Some companies
allow an employee comp time at the time-and-a-half rate. For example, if the employee
works five hours of overtime this week, the employee is credited with 5 or even 7.5 hours
of “comp time” for future use.
Neither the federal nor the Massachusetts wage-hour law permits the use of “comp
time” in the private sector. Each week must stand on its own, and the employee must be
paid for any overtime he or she works. If the employee worked 45 hours this week, he or
she must be paid 5 hours of overtime this week.
If an employer pays its employees on a biweekly basis, and an employee works 45
hours in Week 1, the employer could give the employee 7.5 hours off during Week 2, and
the employee still would receive the same gross wages he or she would normally receive.
But that is not “comp time.” It is simply adjusting the hours worked in the second week to
offset the overtime that must be paid in the first week.
TIME SPENT CHANGING INTO AND OUT OF DEALERSHIP-PROVIDED
UNIFORMS: An employer is required to count as “hours worked” any time spent
performing activities outside an employee’s normal work hours if the activities are “integral
and indispensable to the employee’s principal activities.” In some industries such as meat
packing, employees must be compensated for the time spent dressing in special sanitary
clothing and putting on protective gear required by the employer or the law or the nature
of the work. However, regular dealership uniforms are not special protective clothing and
the employee can easily dress at home. Therefore, if a dealership does not require
employees to change at work, federal law does not require the employer to count time
spent dressing or undressing as “hours worked,” even if an employee chooses to change
clothes at work.
OVERTIME DUE ONLY AFTER 40 “HOURS WORKED” IN THE WORK WEEK:
Although some state laws and union contracts require daily overtime—after 8 hours in a
day or 40 hours in a week—both federal and Massachusetts laws require the payment of
overtime only after the employee actually has worked more than 40 hours in a week. As
noted above, pay for holidays, vacation, etc. is not “hours worked” and does not count
toward the 40 hours.
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5.
TIME RECORDS UNDER FEDERAL AND STATE LAW
Both federal and Massachusetts wage-and-hour laws provide that it is the
employer’s responsibility to maintain a true and accurate record of all time worked by each
employee on a daily and weekly basis. An employer certainly may delegate this
responsibility to the employee. However, if the employee fails to keep an accurate record,
the employer remains ultimately liable.
WHO IS REQUIRED TO KEEP A TIME RECORD?
A Massachusetts dealership must maintain an accurate record of hours worked by
each employee on a daily and weekly basis. The dealership can accomplish this by
requiring each employee—from general manager to porter—to punch a time card, fill out
a time sheet, log onto the computer, or otherwise accurately record his or her hours
worked each day and week. The dealer, however, still remains liable if the employee fails
to do so. While federal law does not require executive, administrative, professional, and
outside sales employees to keep a record of their time worked, Massachusetts law
requires the employer to have a record of the time worked by all employees. The
applicable regulation states:
“For each employee, the employer shall keep a true and accurate record of
the employee’s name, complete address, social security number,
occupation, amount paid each pay period, hours worked each day, rate of
pay, vacation pay, and deductions made from wages, any fees or amounts
charged by the employer to the employee, dates worked each week, and
such other information as the Director [of Labor Standards] or the attorney
General in their discretion deem material and necessary.” [454 C.M.R. §
27.07(2).
WHAT IS THE PENALTY IF AN EMPLOYEE DOES NOT KEEP AN ACCURATE
TIME RECORD?
Under federal law, no direct monetary penalty exists for failing to have an accurate
record of an employee’s hours worked. However, failing to require employees to keep
accurate timecards leaves a dealership vulnerable to back wage claims, which can
amount to thousands of dollars. Under Massachusetts law, failing to keep all records
required by law is punishable by a fine of up to $7,500 for the first unintentional violation
or $15,000 for the first intentional violation. The Attorney General determines the amount
of the fine.
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DO WE HAVE TO USE A TIMECLOCK, OR CAN WE USE A WEEKLY OR MONTHLY
TIMESHEET WHERE THE EMPLOYEE JUST WRITES IN HIS OR HER TIME?
The law requires only that an employer maintain an “accurate” record of its
employees’ hours worked each workday and each work week. Therefore, a dealership
can use handwritten time records provided they are accurate. This means employees
should record their actual start and stop times on a daily basis. Timesheets filled out at
the end of the weekly or biweekly pay period, which simply show the employee’s
scheduled work hours, are not likely to be accurate.
In our experience, handwritten records frequently are inaccurate and, therefore,
can give a dealership a false sense of security. Because of this, we strongly recommend
dealerships use timeclocks rather than handwritten records for all employees, including
salespeople. Properly used, timeclocks generally provide a more reliable record of hours
worked than timesheets.
WHAT ABOUT USING A COMPUTER SYSTEM TO PUNCH IN AND OUT
ELECTRONICALLY?
More and more dealerships use computer systems to track employee hours;
however, they are not foolproof. For example, a salesman may report to work at 8:45
a.m., but not log in until he takes his first up at 10:00 a.m. Therefore, dealers who use
computers instead of timeclocks still must monitor and police their employees’ compliance
with timekeeping procedures. As was noted previously, the dealership remains ultimately
responsible for inaccurate or non-existent time records.
Dealerships also should ensure all computer timekeeping systems operate in
accordance with the law. Even the most elaborate and costly devices and software can
expose a dealership to serious liability if they automatically make a one-hour deduction
for lunch when that is not always the case, or if they “round” employees’ hours worked in
an impermissible way, or if they otherwise improperly modify the amount of work time
transmitted to the payroll software. Timekeeping programs that could seem perfectly
logical to a software designer might not pass muster under the law.
WHAT IS THE PROPER WAY TO CORRECT AN EMPLOYEE’S TIMECARD?
The most common way dealerships correct an entry on a timecard is for the
manager simply to write in the correct time. Unfortunately, this practice leaves the
dealership vulnerable to employee claims that the manager is shaving hours to keep his
labor costs down or is punishing the employee by not paying him for all of his time worked.
Therefore, the best practice is to have the employee and the manager agree on the correct
time, write it on the timecard, and then both the employee and the manager initial the
handwritten entry. This proves the employee was aware of the change and consented to
it.
This is more difficult if the dealership is using a computer-based timekeeping
system. Those systems typically allow a manager to override an entry and record only
the fact that the manager made the change. To be safe, a dealership should have the
employee complete and sign a simple form requesting that the manager correct the time
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entry. The manager then should make the change and send the signed request form to
the office to be included in the week’s payroll documents.
DOES AN EMPLOYEE HAVE TO RECORD HIS ACTUAL START AND STOP TIMES
OR CAN HE JUST WRITE IN HIS TOTAL HOURS EACH DAY?
An employee may record his total hours worked each day or record his actual start
and stop times, provided the record is accurate. However, using actual start and stop
times generally provides a more accurate record of hours worked.
CAN WE REFUSE TO PAY AN EMPLOYEE WHO PUNCHES IN EARLY OR WORKS
OVERTIME WITHOUT PERMISSION?
Under both federal and Massachusetts law, an employer may refuse to pay an
employee who punches in early, provided the employer can prove the employee did not
do any work prior to his regular start time. However, if the employee is sitting at his desk,
proving he is not doing work for the dealership is difficult. An employee must be paid for
all hours he is permitted to work. Of course, an employer may, if it wishes, discipline or
even discharge an employee who repeatedly disregards its rules concerning working
overtime without prior permission.
The Division of Occupational Safety has ruled that where the employer had on two
occasions discovered an employee working after 5 p.m., after it had specifically directed
the employee to stop working at 5 p.m. and leave the premises, the employer need not
pay for the additional time worked because the work performed was not in the “service” of
the employer. [See DOS Op. Ltr. MW-2001-011 (7/26/01).] However, as a practical
matter, it may be very difficult for an employer to prove the employee actually was warned
on more than one occasion. Therefore, we recommend the employee be paid for the time
worked and then disciplined by being written up, suspended, sent home early, etc.
IF AN EMPLOYEE REPEATEDLY REPORTS TO WORK LATE, CAN WE DOCK HIS
PAY FOR THIRTY OR SIXTY MINUTES AS PUNISHMENT?
Under federal law, you can dock the employee’s pay in whatever amount you wish
so long as the deduction does not cut into his or her receipt of the federal minimum wage
or receipt of overtime. You would, however, need to alert the employee to this possibility
in your handbook or in his or her pay plan. However, under Massachusetts law, an
employer may not deduct an amount in excess of the proportionate wage that would have
been earned during the time actually lost. [M.G.L. c. 149, § 152.] Thus, if she reports to
work 10 minutes late, you may deduct only the 10 minutes from her normal compensation.
Generally, it is best to pay the employee for all time worked and to deal with tardiness as
a separate disciplinary matter.
CAN WE SEND AN EMPLOYEE HOME EARLY AT THE END OF THE PAY WEEK TO
AVOID PAYING OVERTIME?
Yes. If you have an employee who takes short lunches or starts work early or stays
late and you do not want to pay overtime, you can adjust the employee’s hours to avoid
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overtime. As you approach the end of the payroll week, you can check the employee’s
timecard. If the employee will go over 40 hours before the end of the payroll week, you
can adjust the employee’s schedule by having him or her report to work an hour late or
leave an hour early. This approach works best if your payroll week ends in the middle of
the week. Sending an employee home early on Friday is rarely seen as a punishment.
IF AN EMPLOYEE CHOOSES TO EAT LUNCH AT HER DESK, MUST WE PAY HER?
Under both federal and Massachusetts law, an employer must pay the employee
for lunch if the employer does not give her at least 30 minutes of “off duty” time, completely
relieved of duties. If the employee eats at her desk, she very likely will not have a 30minute uninterrupted break. For example, the employee may have to answer a telephone
call or respond to a co-worker’s question about dealership business, etc. Under some
special circumstances, the federal Wage and Hour Division may allow for a lunch period
of less than 30 minutes. To avoid these kinds of problems and to maintain a professional,
business-like atmosphere, we recommend that dealerships not permit their employees to
eat lunch at their desks.
IF AN EMPLOYEE PUNCHES IN BUT NOT OUT, DO WE STILL HAVE TO PAY HIM
FOR THE DAY?
Yes. A single punch establishes the employee was at work that day. Therefore, you
should find out from the employee when he left work or how many hours he worked that
day and (assuming it appears accurate) pay him accordingly. Again, the employee should
initial any handwritten entries to confirm their accuracy. If that is not possible for some
reason, the next best option would be to pay him for whatever hours he was scheduled to
work that day.
IS THERE A RULE ABOUT “ROUNDING” TIME ON THE TIME CARD?
Many dealerships using time clocks simply pay minute to minute; that is, they pay
exactly what is shown on the timecard. However, both federal and Massachusetts laws
permit an employer to round time to the nearest 5 minutes, tenth of an hour, or quarter of
an hour, so long as the rounding averages out over time and the employee is fully
compensated for all hours worked. [See 29 C.F.R. § 785.48(b); 454 C.M.R. § 27.07(3).]
CAN WE AUTOMATICALLY DEDUCT ONE HOUR FOR LUNCH FOR EMPLOYEES
WHO DO NOT PUNCH IN OR OUT FOR LUNCH?
The answer is, "Yes, but…don’t." More and more, dealerships are facing liability
because they assume (without really knowing) nonexempt employees take their full meal
periods every day without interruption. Based upon what it is assuming to be true, and
without having any record of whether an employee took a meal period at all, or how much
time he or she actually took, the dealership automatically subtracts the full amount of a
meal period from the employee's daily hours and computes the employee's pay based
upon the total of that “net” time for the workweek. In many cases, this causes the employee
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to have received less pay than the law requires. Therefore, we strongly recommend
dealerships require all employees to punch out and in for meals each day.
If a dealership chooses to make automatic meal period deductions, it must be
certain any employee who misses lunch or takes less than a full half-hour or a full hour
notifies his supervisor of the fact and makes an appropriate notation on the time card.
This is because the law requires the employer to maintain an accurate record of all hours
worked. Therefore, employers who auto-deduct must ensure employees understand this
policy by notifying them periodically in writing with a memo or insert in their pay envelope.
You also should check to see that the appropriate notations are being made on the time
card and that employees are being properly compensated for short lunches. A dealership
also must be able to show through its payroll records that when an employee does take a
short lunch and marks it on the time card, the employee is paid properly. Even then, the
dealership remains at substantial risk.
Because salespeople rarely get an uninterrupted lunch or dinner period, we
recommend you not make deductions for such meal periods unless the employee
affirmatively acknowledges he or she actually took a meal break of at least 30 minutes.
The same is true of parts drivers and runners who often eat lunch while they are driving.
In that case, deductions only should be made if the employee affirmatively acknowledges
he took a meal break of at least 30 minutes.
IS THERE ANYTHING WE CAN DO SHORT OF DISCIPLINE TO ENCOURAGE OUR
EMPLOYEES TO KEEP AN ACCURATE RECORD OF THEIR HOURS?
This is an ongoing struggle for most dealerships, particularly with respect to
salespeople. Some have used small fines, others delay handing out paychecks until the
end of the business day to those employees who have chronic time card problems, and
still others assign them a less attractive work schedule. However, you need to be sure
the fines do not cut into minimum wage or overtime and do not run afoul of state wage
payment laws. In addition, delaying payment of earned wages beyond the regular payday
also can be a violation of the FLSA or state wage payment law. We have found that once
employees—and their managers—understand the dealership is serious about having
accurate time records, and once the managers begin checking time records on a daily
basis, employees quickly learn that keeping accurate time records is not difficult and is
just another part of their job.
HOW LONG DO WE HAVE TO KEEP TIME RECORDS?
Federal law requires employers to keep time records for three full years. [29 C.F.R.
§ 516.2.] The Massachusetts Minimum Wage Regulations now require these records be
retained for three full years. [454 C.M.R. § 27.07(2).] However, because an employee
can sue for unpaid wages going back three years and because the Massachusetts
unemployment regulations require time records be retained for four years [430 C.M.R.
§ 5.01], we recommend you retain them for four years.
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6.
EXEMPTIONS UNDER FEDERAL LAW

NOTE TO DEALERS:
In considering the exemptions from overtime, please keep in mind that a
dealership must comply with both state and federal law. Some exemptions
under federal law are not available under Massachusetts law. In other cases,
the exemptions may be similar but have differing requirements. If an employee
is not exempt from overtime under one law, then overtime must be paid, even if
the employee is exempt under the other law.

[NOTE: For the purpose of discussion in this chapter, please refer to the federal minimum
wage and overtime amounts stated in Chapter 3, “The Basics”.]
The Fair Labor Standards Act (FLSA) contains eight overtime exemptions dealers
commonly use. Because the FLSA is an employee-protective law, the employer bears
the burden of proving—to the Department of Labor’s or the government’s or the court’s
satisfaction—that an employee satisfies all of the requirements for the exemption.
Four of the exemptions are referred to as the “white collar” exemptions and include
the “executive,” “administrative,” “professional,” and “outside sales” exemptions. These
are “complete” exemptions, which means these employees are exempt from minimum
wage, overtime, and record keeping (timecards).
NOTE TO DEALERS:
In 2016, the U.S. Department of Labor adopted regulations that would have
increased the minimum salary requirement for “executive,” “administrative,”
and “professional” employees from $455 per week to $913 per week. However,
those regulations were enjoined by a federal court before they went into effect.
The Trump Administration’s DOL has not issued any new Regulations related
to salary thresholds. The “old” salary requirements remain in effect.

The federal law also contains exemptions for a “salesman,” “partsman,” and
“mechanic.” These three exemptions are only partial exemptions, which means these
employees are exempt from overtime, but are not exempt from minimum wage or the
requirement that they keep a time record.
Finally, the federal law contains an exemption for “commission-paid” employees,
which is also an exemption from overtime only.
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The following is a listing of the exemptions, covered in detail below, that are
available to dealerships under the federal wage hour law. Each has specific requirements
the dealership must meet if it wishes to use the exemption.
EXECUTIVE Exemption
29 U.S.C. § 213(a)(1)
Test: 1.

Primary duty is the management of a department or recognized subdivision
of the dealership; and

2.

supervises the work of two or more full-time employees each week; and

3.

has the authority to hire and fire other employees or to recommend such
actions; and

4.

receives a salary or guarantee of at least $455 per week or $1,971.67 per
month.

Generally qualifies: Dealer, Owner, General Manager, Chief Financial Officer, Parts and
Service Director, Fixed Operations Manager, BDC Manager, Department Manager, Sales
Manager, Office Manager (if all requirements are met).
Generally does not qualify: Team Leader, Closer, Desk Manager, Assistant Manager,
Customer Relations Manager, CSI Manager, F&I Manager, Lot Manager, Service
Foreman, Rental Manager, Vehicle Inventory Manager.
Exempt from: Minimum wage, overtime, and record keeping (time cards).
ADMINISTRATIVE Exemption
29 U.S.C. § 213(a)(1)
Test: 1.

Primary duty is the performance of office work directly related to
management policies or general business operations (“staff-type” work
rather than “production” work); and

2.

primary duty includes the exercise of discretion and independent judgment
with respect to matters of significance; and

3.

receives a salary or guarantee of at least $455 per week or $1,971.67 per
month.

Generally qualifies: Used Car Buyer, HR Manager.
Generally does not qualify: CSI Manager, Warranty Administrator, Customer Relations
Manager, Computer Operator, Computer Systems Administrator, Dealership IT Manager,
New Car Inventory Manager, Rental Manager, Rental Clerk, Body Shop Estimator, F&I
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Manager, Dispatcher, Booker, BDC Manager, Secretary, Executive Secretary, Accounts
Payable/Receivable, File Clerk, Receptionist, Security Guard, Maintenance/Janitor.
Exempt from: Minimum wage, overtime, and record keeping (time cards).
PROFESSIONAL Exemption
29 U.S.C. § 213(a)(1)
Test: 1.

Primary duty is work requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged course of
specialized intellectual instruction; and

2.

work must be predominately intellectual in nature and must include work
requiring the consistent exercise of discretion and independent judgment,
as distinguished from routine mental, manual, mechanical, or physical work;
and

3.

receives a salary or guarantee of at least $455 per week or $1,971.67 per
month.

Generally qualifies: CFO, Controller, Accountant (CPA).
Generally does not qualify: Bookkeeper, Computer Systems Administrator, Dealership
IT Manager.
Exempt from: Minimum wage, overtime, and record keeping (time cards).
OUTSIDE SALES Exemption
29 U. S. C. § 213(a)(1)
Test: 1.

2.

Primary duty is making sales or obtaining orders or contracts for services for
which the customer or client will pay; and
customarily and regularly performs duties away from the dealership.

Generally qualifies: Outside Parts Salesperson.
Generally does not qualify: Vehicle Salesperson, After-Market Salesperson, BDC Sales
Employee.
Exempt from: Minimum wage, overtime, and record keeping (time cards).
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SALESMAN, PARTSMAN, MECHANIC Exemptions
29 U.S.C. § 213(b)(10)(A)
Test: Primary duty (more than 50% of his or her work hours each week) is:
1.

selling cars or trucks; or

2.

stocking, requisitioning, selling or issuing parts to customers
or mechanics; or

3.

performing actual mechanical or body repair work on vehicles, provided

4.

the employee is employed at a dealership that is primarily engaged in the
sale of vehicles to the ultimate purchaser.

Generally qualifies: Salesperson, Internet Salesperson, Closer, Desk Manager, Parts
Counter, Wholesale Parts Sales, Parts Stocker, Shipping/Receiving Clerk, Mechanic,
Technician, Technician Trainee, Apprentice, Body Man, Used Car Mechanic, After-Market
Installer, Service Writer/Service Advisor.
Generally does not qualify: Greeter, Product Specialist, Motorcycle Salesperson, AfterMarket Sales, BDC Clerk, Finance Manager, Internal Service Advisor, Parts Driver, Parts
Inventory Clerk (Computer), Foreman, Quick Lube Tech, Get Ready Mechanic, Painter,
Body Shop Estimator, Body Shop Clean-Up, Body Shop Helper, Valet, Porter, Lot
Attendant.
Exempt from: Overtime only. Must receive at least the federal minimum wage for all
hours worked and must keep a record of hours worked.

SERVICE WRITER UPDATE:
In 2018, the United States Supreme Court ruled that service writers and service
advisors who work closely with customers, partsmen, and technicians are
included in the “salesman, partsman, or mechanic” exemption from overtime
under the federal law. A number of federal Courts of Appeal already had
reached this conclusion, but the Supreme Court’s decision now makes this the
law of the land. [See Encino Motorcars v. Navarro.]
Note, however, service writers are not exempt under Massachusetts law.
Therefore, in most cases, they must receive additional compensation if they
work more than 40 hours in a week.
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COMMISSION PAID Exemption
29 U.S.C. §207(i)
Test: 1.

Employed at a “retail” dealership; and

2.

receives a majority of his or her compensation in a representative
period from “commissions on goods or services;” and

3.

receives at least one and one-half times the federal minimum wage for all
hours worked in an overtime week.

Generally qualifies: Painter, Finance Manager, After-Market Sales, Service Foreman,
Detailer and Body Shop Helper (provided that they meet all of the requirements for the
exemption.)
Generally does not qualify: Detailer paid on a “piece rate” or hourly basis, any employee
receiving a small commission or bonus, Body Shop Helper (hourly).
Exempt from: Overtime only. Must receive at least 1.5 times the federal minimum wage
for each hour worked in an overtime week and must keep a record of hours worked.
NOTE TO DEALERS:
The “commission-paid” exemption is a complicated and technical exemption.
We recommend, therefore, that any pay plan relying on this exemption be
reviewed carefully by counsel. For example:
1.
The term “commission” is not specifically defined in the law. However, it
has been interpreted to mean a portion or percentage of an amount charged to a
customer. Therefore, not every “commission” a dealership pays will meet the
federal definition. For example, flat-rate payments generally are considered a
“commission.” However, flat-rate payments for courtesy car washes are not
charged to the customer and therefore are not considered “commissions” for
purposes of this exemption.
2. This exemption is subject to challenge where the payment to the employee
is the same regardless of the amount charged to the customer.
3. Most, but not all, dealerships will qualify as “retail” dealerships and,
therefore, will be able to use this federal overtime exemption. However, if your
dealership sells a large number of fleet or rental vehicles or operates a large
wholesale parts business, this exemption may not be available. Because this is
an important exemption, we have included a section, “How to Determine If You
are a ‘Retail’ Dealership,” at the end of this chapter.

20

Some confusion exists concerning the application of the “commission-paid”
exemption to salesmen, partsmen, and mechanics. As was noted above, federal law
contains a specific exemption for any individual whose primary duty is that of a “salesman,
partsman, or mechanic.” Those individuals are exempt from overtime under federal law
by virtue of their duties. Therefore, employees performing the duties of a salesman,
partsman, or mechanic can be paid hourly, salary, or commissions or any combination
thereof, so long as they receive at least the equivalent of the federal minimum wage for
all hours worked each week.
Salespeople typically are paid on a “commission” basis, receiving a percentage of
the profit generated on each sale. Partsmen often receive at least a portion of their
compensation as a commission on Parts Department sales. Mechanics generally are paid
on a flat-rate basis, receiving a set dollar amount per flat-rate hour, which is considered a
commission.
As a result, a dealership salesman, partsman, or mechanic, who receives the
majority of his or her compensation in the form of commissions, whether from vehicle
sales, parts sales, or a flat-rate system, and who receives at least 1.5 times the federal
minimum wage for all hours worked each week, will qualify for the commission-paid
exemption, as well as the “salesman, partsman, or mechanic” exemptions. However, it is
generally in a dealership’s best interest to use the “salesman, partsman, or mechanic”
exemption rather than the commission-paid exemption because (1) the former exemption
requires payment of only the federal minimum wage per hour rather than one-and-a-half
times the federal minimum wage, and (2) the employee will be exempt from overtime even
if he receives less than a majority of his compensation from commissions.
On the other hand, if any question exists as to whether an individual’s primary duty
each week is that of a “salesman, partsman, or mechanic,” the dealership should rely on
the commission-paid exemption. This would include employees such as a product
specialist who is not directly involved in the sale of a vehicle, a lube tech who flags only a
few hours performing repairs, or a parts driver who does some work on the counter.
Because their “primary duty” may be unclear, a dealership is well-advised to rely on the
commission-paid exemption. The commission-paid exemption is available to any
dealership employee, regardless of his or her duties, so long as the employee receives
the majority of his or her compensation from commissions and receives at least one-anda-half times the federal minimum wage for all hours worked in an overtime week (not just
the overtime hours).
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HOW TO DETERMINE IF YOU ARE A “RETAIL” DEALERSHIP
The federal Fair Labor Standards Act contains an exemption from overtime,
commonly referred to as the commission-paid or “7(i)” exemption. This exemption is
available for any employee of a “retail establishment” who receives at least half of his or
her compensation from commissions in a representative period and whose regular rate is
at least one-and-a-half times the federal minimum wage ($10.89 at the current federal
minimum wage of $7.25) for each hour worked in any week in which overtime is worked.
To determine your status as a “retail” or “non-retail” dealership, you must analyze
your sales for the last four quarters. The most convenient way to do this is to use the
following worksheet to total your “gross” sales and your “non-retail” sales. Depending
upon your accounting methods, you may have to estimate some of the specific items.
You should note non-retail sales include sales and term leases of vehicles for a
business purpose in whatever number you consider to be a “fleet quantity,” as well as
individual sales to any business which operates five or more vehicles for a business
purpose, whether you sold them the five or not. This may be different than the way you
determine “fleet” sales for other purposes. In addition, the sale and servicing of certain
heavy trucks (in excess of 16,000 lbs. GVW) and work performed under fleet maintenance
agreements are considered non-retail sales.
Following the Retail Sales Analysis, you will find an excerpt from the Department
of Labor’s regulations, which explains in more detail how these various categories are
defined, although it probably does not make it any clearer.
Once you have arrived at a total for your “non-retail” sales, divide that amount by
your “gross” sales to determine if your “non-retail” sales are less than 25% of your “gross”
sales. If that is the case, the Dealership qualifies as “retail,” and you can use this overtime
exemption for those employees who meet the rest of the test.
RETAIL SALES ANALYSIS WORKSHEET
To determine if the Section 7(i) exemption for “commission-paid” employees is available
to your dealership, you need to make an analysis of your dealership’s sales for the most
recent four full quarters. Complete the following worksheet, using the figures from your
dealership’s financial report. If you do not have an exact figure, make the best estimate
that you can.
GROSS SALES
New cars and trucks, including fleet sales

$ ______________

Used cars and trucks

$ ______________

Service (less internal)

$ ______________
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Parts & accessories, including counter parts
at wholesale (less internal)

$ ______________

Finance and Insurance

$ ______________

Total lease and rental income, including fleet
lease and national accounts

$ ______________

Other Income

$ ______________

GROSS SALES:

$ ______________

NON-RETAIL SALES
New cars (fleet)

$ ______________

New trucks (fleet)

$ ______________

Used cars & trucks (wholesale)

$ ______________

Service (fleet at discount)

$ ______________

Warranty claim parts & accessories

$ ______________

Warranty labor

$ ______________

Counter parts (wholesale)

$ ______________

Repair order parts (fleet at discount)

$ ______________

Finance and Insurance

$ ______________

Fleet lease and rental income

$ ______________

Other Income

$ ______________

TOTAL NON-RETAIL SALES:

$ ______________

TOTAL NON-RETAIL SALES
divided by
GROSS SALES

=

_______________**

**NOTE: This figure must be under 0.25 in order to qualify for the 7(i) exemption.
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EXCERPT FROM THE FEDERAL REGULATIONS
PERTAINING TO “RETAIL” ESTABLISHMENTS
AUTOMOBILE, TRUCK, FARM IMPLEMENT,
TRAILER, AND AIRCRAFT SALES AND SERVICES
Sec. 779.371 Some automobile, truck, and farm implement establishments may qualify for exemption
under section 13(a)(2).
(a) General. The specific exemption from the provisions of sections 6 and 7 of the Act that was provided
in section 13(a)(19) prior to the 1966 amendments for employees of a retail or service establishment
which is primarily engaged in the business of selling automobiles, trucks, or farm implements was
repealed. However, some such establishments may qualify for exemption from both the minimum wage
and overtime pay provisions of the Act under section 13(a)(2) as retail or service establishments. These
are establishments whose annual dollar volume is smaller than the amount specified in section 13(a)(2)
or in section 3(s)(1) and which meet all the other requirements of section 13(a)(2) (see §779.337). (Such
establishments which do not qualify for exemption under section 13(a)(2) may have certain employees
who are exempt only from the overtime pay provisions of the Act under section 13(b)(10). Section
13(b)(10) is applicable not only to automobile, truck, and farm implement dealers but also to dealers in
trailers and aircraft. The section 13(b)(10) exemption is discussed in §779.372 below.)
(b) Application of the 75-percent test. In determining whether, under the section 13(a)(2) exemption,
75 percent of an automobile, truck, or farm implement establishment’s sales of goods or services are
not for resale and are recognized as retail, the requirements for such classification, including the
existence of a retail concept, as explained previously in this subpart, and the specific applications in the
industry of these requirements in accordance with the following principles, will govern the classification
of sales made by such establishments. The sales of goods or services described in paragraph (c) of
this section and in paragraphs (e)(1) through (5) of this section may not be counted toward the required
75 percent. Such sales do not qualify as retail because they either are for resale, are outside the retail
concept, or have been determined to lack the requisite recognition as retail sales or services. Other
sales of goods or services by the dealer can qualify if they meet the requirements previously explained.
(c) Nonretail automobile and truck sales and servicing. None of the following sales of automobiles,
trucks, automotive parts, accessories, servicing and repair work will be considered as retail:
(1) Sales for resale: For example, sales of new or used automobiles and trucks, tires, accessories
or services, to service stations, repair shops and automobile or truck dealers, where these
establishments resell the various items or where they use them in repairing customers’ vehicles or
in reconditioning used cars for resale, are sales for resale. (Note that a “sale” for purposes of the
Act need not be for profit under section 3(k) it includes any “exchange *** or other disposition”.)
However, internal transfers of such items between departments within the dealer’s establishment,
such as transfers of parts from the parts department to the service department of an automobile
dealer’s establishment, will not be considered sales for resale. Such transfers from one department
to another will be disregarded in computing the establishment’s sales for determining the
applicability of this exemption.
(2) Sales made pursuant to a formal invitation to bid: Such sales are made under a procedure
involving the issuance by the buyer of a formal invitation to bid on certain merchandise for delivery
in accordance with prescribed terms and specifications. Sales to the Federal, State, and local
governments are typically made in this manner.
(3) Fleet sales: Sales in a fleet quantity for business purposes (a sale of five or more cars or trucks
at a time, for example); and sales to fleet accounts as described in paragraphs (c)(3)(i) and (ii) of
this section. (As here used, a “fleet account” is a customer operating five or more automobiles or
trucks for business purposes.)
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(i) Automobiles and trucks: Sales and term leases of automobiles and trucks to national
fleet accounts as designated by the various automotive manufacturers, at fleet discounts,
and sales and term leases to other fleet accounts at discounts equivalent to those provided
in sales to national fleet owners are not recognized as retail.
(ii) Automotive parts and accessories: Sales of parts and accessories to fleet accounts at
wholesale prices are not recognized as retail. Wholesale prices are prices equivalent to,
or less than, those typically charged on sales for resale.
(4) Sales and term leases of specialized heavy motor vehicles or bodies (16,000 pounds and over
gross vehicle weight) and of tires, parts, and accessories designed for use on such specialized
equipment. The following is a partial list illustrating the types of items of equipment not considered
to qualify as subjects of retail sale:
(i)

Single unit trucks, including Armored (money carrying)
Buses (integral)
Coal
Drilling
Hook and ladder (fire department)
Chemical wagons (fire department)
Garbage
Mixer
Refrigerator
Special public utility
Steel haulers
Street-cleaning
Tank
Wrecker

(ii)

Full trailers and semitrailers (tractor and semitrailer and truck and trailer
combinations), including Auto carrier
Coal
Dump
Garbage
House carrier
Low bed carry all
Pole (lumber)
Refrigerator
Tank
Van

(5) Sales of servicing and repair work peculiar to the servicing and repair of specialized vehicles
referred to in paragraph (4), or performed under a fleet maintenance arrangement on trucks and
other automotive vehicles whereby the establishment undertakes to maintain a customer’s fleet at
a price below the prevailing retail prices.
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7.
EXEMPTIONS UNDER THE MASSACHUSETTS LAW

NOTE TO DEALERS:
In considering the exemptions from overtime, please keep in mind that a
dealership must comply with both state and federal law. Some exemptions
available under federal law are not available under Massachusetts law. In other
cases, the exemptions may be similar but have differing requirements. If an
employee is not exempt from overtime under one law, overtime must be paid,
even if the employee is exempt under the other law.

Unlike federal law, the Massachusetts Minimum Fair Wage Law (M.G.L. c. 151, §§
1-22) does not contain any exemptions from the minimum wage requirements. However,
it does contain a number of exemptions from the overtime requirements. The law includes
an overtime exemption for a “bona fide executive, administrative, and professional
person.” [M.G.L. c. 151, § 1A(3).] The law itself does not define these three categories
in any detail. However, the Minimum Wage Regulations state that these categories of
employees will have the same meaning as under the federal wage hour law. [454 C.M.R.
§ 27.03(3).] Therefore, when the federal definitions change, so too will the Massachusetts
definitions.
Massachusetts law also extends these three exemptions to “qualified trainees” for
these positions, provided they earn at least $80 per week. However, under federal law,
these exemptions normally are not available to a “trainee” because a trainee is not actually
performing the described duties, but rather is just learning to perform the duties.
Therefore, a Massachusetts dealership should not rely on this overtime exemption for
trainees.
Under federal law, employees qualifying for the “executive,” “administrative,”
“professional,” or “outside sales” exemptions also are considered to be exempt from
minimum wage, overtime, and record keeping (timecards). Under Massachusetts law,
however, these employees are exempt only from the overtime pay provisions. They are
not exempt from the minimum wage requirements or from the requirement that all
employees keep accurate time records each day and each week.
The following is a listing of the exemptions available to dealerships under the
Massachusetts wage hour laws.
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NOTE TO DEALERS:
The exemptions under Massachusetts law for “executive,” “administrative,”
and professional” employee use the same tests as set forth in the federal law.
So compliance with the federal exemptions for these employees will ensure
compliance under Massachusetts law.
EXECUTIVE Exemption
M.G.L. c. 151, § 1A(3) (Adopts the federal definition)
Test: 1.

Primary duty is the management of a department or recognized subdivision
of the dealership; and

2.

supervises the work of two or more full-time employees each week; and

3.

has the authority to hire and fire other employees or to recommend such
actions; and

4.

receives a salary or guarantee of at least $455 per week or $1,971.67 per
month.

Generally qualifies: Dealer, Owner, General Manager, Chief Financial Officer, Parts and
Service Director, Fixed Operations Manager, BDC Manager, Department Managers,
Sales Managers, Office Manager (if all requirements are met).
Generally does not qualify: Team Leader, Closer, Desk Manager, Assistant Manager,
Customer Relations Manager, CSI Manager, F&I Manager, Lot Manager, Service
Foreman, Rental Manager, Vehicle Inventory Manager.
Exempt from: Overtime only. Must receive the Massachusetts minimum wage for all
hours worked and must keep a time record.
ADMINISTRATIVE Exemption
M.G.L. c. 151, § 1A(3) (Adopts the federal definition)
Test: 1.

Primary duty is the performance of work directly related to
management policies or general business operations (“staff-type” work
rather than production work); and

2.

primary duty includes the exercise of discretion and independent judgment
with respect to matters of significance; and

3.

receives a salary or guarantee of at least $455 per week or $1,971.67 per
month.
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Generally qualifies: Used Car Buyer, HR Manager.
Generally does not qualify: CSI Manager, Warranty Administrator, Customer Relations
Manager, Computer Operator, Computer Systems Administrator, Dealership IT Manager,
New Car Inventory Manager, Parts Inventory Clerk, Rental Manager, Rental Clerk, Body
Shop Estimator, F&I Manager, Dispatcher, Booker, BDC Manager, BDC Clerk, Secretary,
Executive Secretary, Accounts Payable/Receivable, File Clerk, Title Clerk, Receptionist,
Security Guard, Maintenance/Janitor.
Exempt from: Overtime only. Must receive the Massachusetts minimum wage for all
hours worked and must keep a time record.
PROFESSIONAL Exemption
M.G.L. c. 151, § 1A(3) (Adopts the federal definition)
Test: 1.

Primary duty is work requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged course of
specialized intellectual instruction; and

2.

work must be predominately intellectual in nature and must include work
requiring the consistent exercise of discretion and independent judgment,
as distinguished from routine mental, manual, mechanical or physical work;
and

3.

receives a salary or guarantee of at least $455 per week or $1,971.67 per
month.

Generally qualifies: CFO, Controller, Accountant (CPA).
Generally does not qualify: Bookkeeper, Computer Systems Administrator, Dealership
IT Manager.
Exempt from: Overtime only. Must receive the Massachusetts minimum wage for all
hours worked and must keep a time record.
OUTSIDE SALES Exemption
M.G.L. c. 151, § 1A(4)
Test: Regularly sells a product or products away from the employer’s place of business
and who does not make daily reports or visits to the office or plant of the employer.
[See M.G.L. c. 151, § 2; DOS Op. Ltr. MW-2002-025, 12/16/02.]
Generally qualifies: Outside Parts Salesperson.
Generally does not qualify: Vehicle Salesperson, Motorcycle Salesperson, Product
Specialist, Internet Salesperson, After-Market Salesperson, Parts Counterperson.
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Exempt from: Overtime only. Must receive Massachusetts minimum wage for all hours
worked and must keep a time record.
GARAGEMAN Exemption
M.G.L. c. 151, § 1A(15)
Test: Any worker performing repairs on automobiles, whether in a stand-alone repair
shop or at a car dealership. [See DOS Op. Ltr. MW-2002-014, 4/30/02.]
Generally qualifies: Mechanic, Technician, Mechanic Helper, Technician Trainee,
Apprentice, Body Man, Body Man Helper, Used Car Mechanic.
Generally does not qualify: Parking Lot Attendant, Service Counter Help, Receptionist,
Service Writer, Parts Counterman, Parts Driver or Runner, Parts Shipping/Receiving,
Stocker, Greeter, After-Market Installer, Lot Attendant, Porter, Dispatcher, Service
Foreman, Detailer, Get Ready Mechanic, Quick Lube Mechanic, Valet, Painter, Painter
Helper.
Exempt from: Overtime only. Must receive Massachusetts minimum wage for all hours
worked and must keep a time record.
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QUICK REFERENCE TO FEDERAL AND MASSACHUSETTS EXEMPTIONS
The following is only a summary of major job categories. It is not a substitute for a comprehensive evaluation
of the employee’s actual job duties and method of pay. Dealerships must adhere to the STRICTER of the
requirements below.
EXEMPT
FROM
FEDERAL
MINIMUM
WAGE?

EXEMPT
FROM
FEDERAL
OVERTIME?

EXEMPT
FROM
FEDERAL
TIME
KEEPING?

EXEMPT
FROM
MASS.
MINIMUM
WAGE?

EXEMPT
FROM
MASS
OVERTIME?

EXEMPT
FROM
MASS.
TIME
KEEPING?

GEN. MANAGER

YES

YES

YES

NO

YES

NO

DEPT. MANAGER

YES

YES

YES

NO

YES

NO

CONTROLLER

YES

YES

YES

NO

YES

NO

SALES MANAGER

YES

YES(E or S)

MAYBE (E)

NO

MAYBE (E)

NO

F&I MANAGER

NO

MAYBE (C)

NO

NO

NO

NO

CLOSER

NO

YES (S)

NO

NO

NO

NO

SALESPERSON

NO

YES (S)

NO

NO

NO

NO

AFTER MKT SALES

NO

MAYBE (C)

NO

NO

NO

NO

OFFICE MANAGER

MAYBE (E)

MAYBE (E)

MAYBE (E)

NO

MAYBE (E)

NO

OFFICE CLERICAL

NO

NO

NO

NO

NO

NO

PARTS COUNTER

NO

YES (P)

NO

NO

NO

NO

PARTS DRIVER

NO

NO

NO

NO

NO

NO

PARTS STOCKER

NO

YES (P)

NO

NO

NO

NO

SERVICE WRITER

NO

YES (S)

NO

NO

NO

NO

MAYBE (E)

MAYBE (E, C, ME)

MAYBE (E)

NO

MAYBE (G, E)

NO

TECHNICIAN

NO

YES

NO

NO

YES (G)

NO

TECH TRAINEE

NO

MAYBE (ME)

NO

NO

YES (G)

NO

DISPATCHER

NO

MAYBE (C)

NO

NO

NO

NO

BOOKER

NO

MAYBE (C)

NO

NO

NO

NO

LUBE TECH

NO

MAYBE (C)

NO

NO

NO

NO

DETAILER/PDI

NO

MAYBE (C)

NO

NO

NO

NO

WARRANTY ADMIN

NO

NO

NO

NO

NO

NO

ESTIMATOR

NO

MAYBE (S or C)

NO

NO

NO

NO

BODYMAN

NO

YES (M)

NO

NO

YES (G)

NO

PAINTER

NO

MAYBE (C)

NO

NO

NO

NO

DLR TRADE DRIVER

NO

NO

NO

NO

NO

NO

POSITION

FOREMAN

(E) = EXECUTIVE EXEMPTION
(C) = COMMISSION-PAID EXEMPTION
(G) = GARAGEMAN

(ME) = MECHANIC EXEMPTION
(S) = SALESMAN EXEMPTION
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8.
COMPLIANCE PROCEDURES:
Who is entitled to overtime?
Determining if a particular employee is exempt from overtime is a two-step process:
You first must determine if the employee is exempt under federal law. If he is not, you
must calculate the proper overtime required by federal law. Second, you must then
determine if the employee is exempt under Massachusetts law. If he is not, you must
calculate the overtime due, which is likely a different amount than would be due under
federal law.
1.

FIRST ASK YOURSELF: Does the employee qualify for one of the overtime
exemptions under federal law?


What are the employee’s actual day-to-day duties?



What is the employee’s “primary” duty? What does the employee spend the
majority of his or her work time doing?



Does the employee receive a salary or guarantee of at least $455 per week or
$1,971.67 per month?



Does the employee receive the majority of his or her compensation from
commissions?



Do the duties or pay plan meet all the requirements of one of the federal overtime
exemptions? Which one?
EXEMPT FROM
MW, OT & RK
Executive
Administrative
Professional
Outside Sales

EXEMPT FROM
OT ONLY
____
____
____
____

Salesman
Partsman
Mechanic
Commission-paid

____
____
____
____

If the employee satisfies all the requirements of one of these exemptions,
he or she should be exempt from overtime. However, if the exemption is for a
salesman, partsman, or mechanic, you still must ensure the employee receives the
federal minimum wage for all hours worked each week and ensure he or she
maintains an accurate record of hours. Finally, a commission-paid employee need
not be paid overtime so long as he or she receives at least 1.5 times the federal
minimum wage for all hours worked in an overtime week.
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If the employee does not meet all of the requirements for one of these
exemptions, he is not exempt, and he or she is entitled to overtime under federal
law. You can still pay the employee any way you want, but you must pay overtime
on all of the employee’s compensation. This means if the employee is paid a salary
plus a commission, bonus, or spiff, you must pay overtime premium on the salary
as well as on the commission, bonus, or spiff. The employee also must maintain
an accurate record of his or her hours worked.
2.

THEN ASK YOURSELF: Does the employee qualify for one of the overtime
exemptions under Massachusetts law?


What are the employee’s actual day-to-day duties?



What is the employee’s “primary” duty? What does the employee spend the
majority of his or her time doing?



Does the employee receive a salary or guarantee of at least $455 per week
or $1,971.67 per month?



Do the duties and pay plan meet all the requirements of one of the
Massachusetts overtime exemptions? Which one?

EXEMPT FROM
OT ONLY
Executive
Administrative
Professional
Outside Sales
Garageman

____
____
____
____
____

If the employee meets all the requirements of one of these exemptions, he
or she is exempt from overtime. That said, you still must ensure the employee
receives at least Massachusetts minimum wage for all time worked. Whether
exempt from overtime or not, all employees still must maintain an accurate record
of their hours worked.
If the employee does not meet all of the requirements of one of these
exemptions, the employee is not exempt from overtime and you must pay the
employee his or her “regular hourly rate” for all time worked up to 40 hours and 1.5
times the regular hourly rate for all time worked in excess of 40 hours. However,
under Massachusetts law, you do not have to include commissions or incentive pay
in calculating the regular hourly rate.
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9.
CALCULATING OVERTIME
Once a dealership has made an analysis of the employee’s job duties and pay plan
and determined the employee is not exempt from overtime under either federal or
Massachusetts law, the next step is to calculate the overtime due under each of those
laws. If the employee is exempt under federal law, you need only calculate the overtime
due under Massachusetts law. If the employee is not exempt under either law, you will
need to calculate overtime under both laws, and pay him or her the LARGER amount,
because in some cases, the method of calculating overtime is different under the two laws.
1.

EMPLOYEE PAID ONLY HOURLY WAGES
FEDERAL AND MASSACHUSETTS CALCULATION

Most people would calculate overtime on an hourly wage as follows:
Example #1:
Employee is paid $14/hour and works 45 hours
40 hours x $14/hour = $560
Overtime rate: $14/hour x 1.5 = $21/hour
5 hours overtime x $21/hour = $105
Total due: $560 + $105 = $665
While this calculation produces the correct result, overtime always should be
calculated with reference to the employee’s “regular rate” of pay. This is because
the law provides that non-exempt employees must receive at least 1.5 times their
“regular rate” of pay for all time worked in excess of 40 hours in a workweek. The
“regular rate” is determined each workweek by dividing the employee’s total
straight time earnings for the workweek by the number of hours those earnings
were paid to cover. If those earnings were paid to cover all hours worked, then
because the straight time earnings already compensate the employee for the “time”
portion of the “time-and-a-half,” the employer need only pay an additional 0.5 times
the regular rate to satisfy its overtime obligation. The calculation is shown below:
Example #2:
Total straight time earnings: $14/hour x 45 hours = $630
“Regular rate”: $630 ÷ 45 hours = $14/hour
Additional overtime due: 0.5 x $14/hour x 5 hours = $35
Total compensation due: $630 + $35 = $665
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In this example, because the employee is paid only an hourly rate, his “regular rate”
is the same as his hourly rate. However, when a pay plan involves compensation
other than a simple hourly rate, it will be necessary to calculate the “regular rate”
first to determine the proper overtime. Therefore, it is better to think about and
calculate overtime using the concept of the “regular rate.”
2.

EMPLOYEE PAID ONLY A SALARY
FEDERAL AND MASSACHUSETTS CALCULATION

Some dealerships pay non-exempt employees a weekly salary. This is permissible
provided the dealership pays overtime on the salary when the employee works more than
40 hours a week.
Employers who pay a salary generally intend it to cover whatever hours the
employee works in the week, whether that is 40, 50, or 60 hours. Unfortunately, not
everyone sees it that way. Some employees assume their salary only covers 40 hours a
week or just covers their “normal” work week. Some courts have held a salary covers
only 40 hours unless the employer can demonstrate a “clear understanding” with the
employee as to the number of hours covered by the salary. In light of this, a dealership
always should spell out in a pay plan or elsewhere in the employee’s file the salary is
intended to cover whatever hours the employee works in the week, whether that be 35,
45 or 55 hours. [See Minimum Wage Regulations, 454 CMR § 27.03(3), which are
included at the end of this chapter.]
Assuming a weekly salary is understood to cover straight-time pay for all hours
worked in a workweek, a dealership would calculate overtime due on a salary by dividing
the salary by the total hours worked during the workweek. This establishes the “regular
rate” for that workweek. This always must equal or exceed the applicable minimum wage.
Then the dealership would pay one half that amount for the hours worked in excess of 40
in that workweek.
Example #3:
A booker is paid a salary of $500/week and works 45 hours
$500 ÷ 45 hours = $11.11/hour (“regular rate” for this week)
Note: “Regular rate” always must equal or exceed the higher of the
Massachusetts or federal minimum wage. In this case, it does in 2018, but
not in 2019 when it will increase to $12.
0.5 x $11.11 x 5 OT hours = $27.78 due in additional overtime
Total compensation due: $500 + $27.78 = $527.78
Example #4:
The following week, the booker is paid $500/week and works 50 hours.
$500 ÷ 50 hours = $10/hour (“regular rate” for this week)
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NOTE: This amount does not satisfy Massachusetts minimum wage.
Accordingly, the dealer must supplement such salary by $1 per hour, or by
$50, bringing that amount to $550.
Then, overtime must be calculated on the supplemented regular rate:
0.5 x $11/hour x 10 OT hours = $55 due in additional overtime
Total compensation due: $550 + $55 = $605
This calculation must be made each workweek, because the “regular rate” is
determined by dividing the salary by the actual hours worked each workweek. If
the employee’s overtime hours vary, so too must the overtime compensation.
3.

EMPLOYEE PAID ENTIRELY ON COMMISSION

A “commission” generally is defined as a system whereby an employee is paid a
portion or percentage of the profit resulting from a sale. For example, a salesperson who
is paid 25% of the “commissionable gross profit” on a deal is paid a “commission.” A
technician paid on a flat-rate system is paid on a “commission” basis. Any employee who
is paid on a commission basis may be exempt from overtime as described below.
A commission basis often is confused with a “piece work” or “piece rate” basis.
Piece work generally is defined as a system whereby an individual is paid a set amount
of money for a unit of work; e.g., $10 for each car washed, $15 for each appointment
scheduled, $1 for each new car sold and delivered. This distinction between commission
and piece work or piece rate is very important because an employee paid on a piece work
or piece rate basis is not exempt from overtime under either federal or Massachusetts law.
FEDERAL CALCULATION
An employee who is paid entirely on a commission may qualify for an exemption
from overtime as a “commission-paid” employee under Section 7(i) of the FLSA. It
generally does not matter what the employee’s duties are as long as he or she meets the
following requirements:
1.

The employee is employed at a “retail” dealership; and

2.

the employee receives a majority of his or her compensation in a
representative period from “commissions” on the sale of goods or services;
and

3.

the employee receives at least 1.5 times the federal minimum wage for all
hours worked in an overtime week ($10.89/hour at the current federal
minimum wage).

As explained in Chapter 6, a dealership is considered to be “retail” if at least 75%
of its revenues come from the sale of vehicles, service, and parts to the ultimate
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purchaser, as opposed to sales for resale. Most dealerships meet this requirement.
However, if a dealership sells a significant number of rental or fleet units or does significant
fleet service work, it may not meet the “retail” requirement. Because this is an important
exemption, dealers should determine whether it is available to their dealership. A
worksheet is included at the end of Chapter 6.
Federal law does not specifically define “commissions,” but it generally is
considered to be a percentage of total sales or a percentage of the charge to a customer
or a fixed amount per unit. For example, a finance manager who is paid a percentage of
the finance profit generated on his or her sales would be paid on a “commission” basis. A
painter who is paid on a flat-rate basis, receiving a percentage or portion of the labor rate
charged to the customer, also would be considered to be paid a commission. However,
a warranty clerk who is paid $100 if claims average less than 60 days old, $250 if the
claims average less than 30 days, etc., would not be paid a “commission” basis. Similarly,
a wash rack employee who is paid $10 per car wash is paid on a “piece rate” system, not
a commission.
If the employee meets all three of the above criteria — (1) retail dealership, (2)
majority of compensation from commissions, and (3) receives at least 1.5 times the federal
minimum wage per hour for all hours worked in an overtime week (not just the overtime
hours) — he or she should be exempt from overtime under federal law, and no additional
compensation is required.
MASSACHUSETTS CALCULATION
NOTE TO DEALERS:
After the Massachusetts Minimum Wage regulations were revised in 2015, a
number of lawsuits were filed claiming an employee who was paid 100%
commissions still was entitled to overtime even if the employee’s commissions
exceeded the required minimum wage for the first 40 hours and 1.5 times
minimum wage for all overtime hours. As of this writing, these lawsuits have not
been resolved. We believe these cases misconstrue the meaning of the
Minimum Wage regulations and that the claims ultimately will be dismissed.
MSADA will keep its members apprised of any developments in this area.

Massachusetts does not have a special commission-paid exemption like exists
under the federal law. However, Massachusetts law does provide that, when calculating
an employee’s “regular hourly rate” for overtime purposes, the employer does not include
“sums paid as commissions, drawing accounts, bonuses, or other incentive pay based on
sales or production….” [See 454 C.M.R. § 27.02 and DOS Opinion Letter MW-2003-004,
3/14/03, which are included at the end of this chapter.] This is different from federal law,
which requires all such amounts be included in calculating the “regular rate.”
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If an employee is paid entirely on commissions, the employer would not include
them in calculating the employee’s regular rate, and the employee’s “regular hourly rate”
would be $0. However, Massachusetts law requires that a non-exempt employee receive
at least the applicable minimum wage ($11/hour in 2018) for all time worked up to 40
hours and at least 1.5 times that amount for all time in excess of 40 hours. Therefore, an
employee paid entirely on commissions who works 45 hours in a week in 2018 must
receive at least $522.50 ((40 hours x $11/hour) + (5 hours x $16.50/hour)). In 2019, the
employee must receive at least $570 ((40 hours x $12/hour) + (5 hours x $18/hour)) for
the same 45 hours. If his commissions or other incentive pay equals or exceeds this
amount, the employer is in compliance with Massachusetts law and no additional
compensation need be paid. [See DOS Op. Ltr. MW-2003-004, 3/14/03.] If that is not the
case, the employer must supplement the employee’s wages that week to get him or her
up to that amount.
An easy way to ensure your compliance is to use the chart below, which shows
the minimum amount in commissions an employee must receive in a week to satisfy
Massachusetts minimum wage and overtime requirements.
If the employee’s
commissions are in excess of this amount, you are in compliance. However, if the
commissions earned are less than the amount shown, you will need to supplement the
commissions to bring the individual’s total compensation up to the amount shown.

NOTE: The following table is based on the current $11/hour minimum wage.
DO NOT USE THIS TABLE AFTER DECEMBER 31, 2018.

HOURS WORKED
40
41
42
43
44
45
46
47
48
49

COMMISSIONS MUST
EQUAL OR EXCEED
$440
$456.50
$473
$489.50
$506
$522.50
$539
$555.50
$572
$588.50

HOURS
WORKED
50
51
52
53
54
55
56
57
58
59
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COMMISSIONS MUST
EQUAL OR EXCEED
$605
$621.50
$638
$654.50
$671
$687.50
$704
$720.50
$737
$753.50

NOTE: The following table is based on the $12/hour minimum wage that will be
effective January 1, 2019.

HOURS WORKED
40
41
42
43
44
45
46
47
48
49

4.

COMMISSIONS MUST
EQUAL OR EXCEED
$480
$498
$516
$534
$552
$570
$588
$606
$624
$642

HOURS
WORKED
50
51
52
53
54
55
56
57
58
59

COMMISSIONS MUST
EQUAL OR EXCEED
$660
$678
$696
$714
$732
$750
$768
$786
$804
$822

EMPLOYEE IS PAID A SALARY OR HOURLY WAGES AND A COMMISSION.
THE COMMISSION EXCEEDS THE AMOUNT OF THE SALARY OR WAGES.
FEDERAL CALCULATION

As noted above, if an employee’s commissions over a representative period
exceed his or her salary or hourly wages and the employee receives at least 1.5 times the
federal minimum wage for all hours worked in the week, the employee should qualify for
the commission-paid exemption from overtime. Therefore, the employer need not pay
any additional overtime on the salary or hourly wages in overtime weeks.
Example: Assume an employee is paid a salary of $450 per week and receives a
commission of $600 this week. The employer must look back to determine whether the
commissions exceed the salary paid during a “representative period” of at least one month
up to one year. If they do, and the employee has received total compensation for the
week equaling or exceeding 1.5 times the federal minimum wage ($10.89/hour at the
current federal minimum wage of $7.25/hour) (Here it does: $450 + $600 = $1,050 ÷ 45
hours = $23.33/hour), the employee should be exempt from overtime as a “commissionpaid” employee and no additional compensation need be paid on the salary or the
commissions.
Example: Now assume the employee is paid $12/hour, receives a commission of
$600 this week, and works 45 hours. The employer must look back to determine whether
the commissions exceed the hourly wages (and overtime) paid during a representative
period of up to one year, but not less than one month. If they do, and the employee has
received total compensation for the week equaling or exceeding 1.5 times the federal
minimum wage (Here it does: $12/hour x 45 hours + $600 = $1,140 ÷ 45 hours =
$25.33/hour, which exceeds $10.89/hour), the employee should be exempt from overtime
and no additional compensation need be paid on his hourly wages or his commissions.
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MASSACHUSETTS CALCULATION
Massachusetts does not have a commission-paid exemption like the one available
under federal law. However, if an employee is paid an hourly rate plus a commission or
a salary plus a commission, the employer may disregard the commission when calculating
the “regular hourly rate” under Massachusetts law.
Example: Assume an employee is paid a salary of $500 per week, works 45 hours,
and earns weekly commissions of $600. Under Massachusetts law, the employee is
entitled to overtime on her salary but not her commissions. The overtime is calculated as
follows: The employee’s “regular rate” this week is $11.11/hour ($500 ÷ 45 hours), which
exceeds the Massachusetts minimum wage in 2018 (but not in 2019). The employee is
entitled to half the regular rate for each hour of overtime worked. Therefore, the employee
is entitled to additional overtime on her salary equal to $27.78 (0.5 x $11.11/hour x 5 OT
hours). This means the employer must pay her an additional $27.78 that week to cover
the overtime on her salary, regardless of the amount of her commissions.
Example: Now assume the employee is paid an hourly wage of $12 per hour,
works 45 hours this week and earns weekly commissions of $600. The employee’s
“regular rate” is $12 per hour. (Note that under Massachusetts law, her commissions are
not included in calculating the regular rate, but the regular rate must equal or exceed the
applicable Massachusetts minimum wage, which it does.) She must receive at least $12
per hour for the first 40 hours and 1.5 times that rate, or $18 per hour, for all time worked
in excess of 40 hours. If she works 45 hours, she must receive at least $570 (($12/hour
x 40 hours) + (1.5 x $12/hour x 5 OT hours)), plus her commissions. This means the
employer must pay an additional $90 ($12/hour x 1.5 x 5 OT hours) that week to cover
the overtime on her hourly wages, regardless of the amount of her commissions.
In the past, some Massachusetts state investigators have told dealers that as long
as the employee’s commissions exceed the overtime due on the hourly wage or the salary,
the dealership did not have to pay any additional overtime. Unfortunately, this is not the
case. The Massachusetts Minimum Wage regulations now state an employee’s regular
compensation (hourly, piece work, salary, or commission) cannot be used to satisfy the
overtime due in an overtime week. [454 C.M.R. § 27.03(3).] These new regulations codify
the advice previously given by the Attorney General’s Office.
5.

EMPLOYEE IS PAID A SALARY OR HOURLY WAGES AND A COMMISSION.
THE COMMISSION IS LESS THAN THE AMOUNT OF THE SALARY OR
WAGES
FEDERAL CALCULATION

If the employee’s commissions are less than the employee’s hourly wages or salary
during a representative period, the employee cannot qualify for the commission-paid
exemption from overtime. Therefore, the employer must pay overtime premium on the
wages or salary as well as on the commission. Unlike Massachusetts law, which allows
an employer to ignore commissions when calculating the regular rate, federal law
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considers commissions to be a part of the employee’s “regular rate.” [29 C.F.R. §
778.117.]
Example: An employee works 45 hours this week and is paid a salary of $550 per
week plus a commission or bonus that amounts to $200 for the week. To determine the
overtime due, the employer first must determine the employee’s “regular rate” for the
week. Under federal law, this is the total earnings divided by the total hours worked:
$16.67/hour ($550 salary + $200 commission = $750 ÷ 45 hours). The overtime due is
$41.67 (0.5 x $16.67 x 5 OT hours). Thus, under federal law, the employer must pay this
employee an additional $41.67 in overtime premium on the salary and on the commission.
Example: An employee is paid an hourly rate of $12 per hour plus a weekly
commission of $200. The employee’s total straight time earnings for the week are $740
((45 hours x $12/hour) + ($200 from commissions)). The “regular rate” is $16.44/hour
($740 ÷ 45 hours). The overtime due is $41.11 (0.5 x $16.44 x 5 OT hours). Thus, under
federal law, the employer must pay the employee an additional $41.11 in overtime
premium this week.
Note that if the employee’s commissions were a larger part of the employee’s
overall compensation, the employee might qualify for the “commission-paid” exemption
from overtime, and no additional overtime would be due under federal law.
MASSACHUSETTS CALCULATION
As was noted previously, under Massachusetts law, an employer does not include
commissions when calculating an employee’s regular rate. However, the employer still
must calculate the employee’s “regular rate” each week, the regular rate must be equal to
or greater than the Massachusetts minimum wage and the employer must pay the
overtime due on the salary or hourly wages.
Example: An employee is paid an hourly wage of $12 per hour plus a weekly
commission of $400 and works 45 hours this week. The “regular rate” is $12/hour ($540
÷ 45 hours). The overtime due is $30 (0.5 x $12/hour x 5 OT hours).
Example: An employee is paid a salary of $550 per week and earns $400 in
commissions for a week in which she works 45 hours.
When calculating the “regular rate” in Massachusetts, you do not include any
commissions. The “regular rate,” therefore, is $12.22/hour ($550 ÷ 45 hours). The
overtime due is $30.55 (0.5 x 12.22/hour x 5 OT hours). Accordingly, the employee would
be paid a total of $980.55 for the week ($550 salary + $30.55 overtime premium + $400
commissions).
Example: An employee is paid a salary of $425/week and earns $400 in
commissions for the week. She works 45 hours this week.
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When calculating the “regular rate” in Massachusetts, you do not include any
commissions. So the employee’s “regular rate” is $9.44/hour ($425 ÷ 45 hours). NOTE:
This is below the Massachusetts minimum wage. Accordingly, the dealership must
supplement the salary to bring it up to at least $11 per hour in 2018 and at least $12 per
hour in 2019. This week, the salary must be at least $495 (45 hours x $11/hour) in 2018.
The required supplement would be $70.20 ($11/hour ÷ $9.44/hour = $1.56/hour x 45
hours). The dealership then must pay overtime on the new salary of $495. Overtime is
calculated by dividing the supplemented salary by the hours worked to get the “regular
rate” of $11 per hour and then paying half that amount for each of the five overtime hours,
for a total of $27.50.
The employee therefore would be paid a total of $922.70 ($425 salary + $70.20
salary supplement + $27.50 overtime premium + $400 commissions).
6.

OVERTIME ON “PIECE WORK”

As discussed above, “piece work” generally is defined as a system whereby an
individual is paid a set amount of money for a unit of work; e.g., $10 for each car washed,
$15 for each appointment scheduled, $1 for each new car sold and delivered. If an
employee is paid on a “piece work” or “piece rate” basis and the employee works more
than 40 hours in any given week, the employee is entitled to overtime on the piece work
compensation under both federal and Massachusetts law.
Piece work is different from a commission system, whereby an employee is paid a
portion or percentage of the profit resulting from a sale. For example, a salesperson who
is paid 20% of the commissionable gross profit on a deal is paid a commission, not piece
rate. A technician who is paid on a flat rate system is paid on a commission basis.
FEDERAL CALCULATION
An employer must pay overtime premium on piece work earnings if the employee
is not otherwise exempt from overtime.
Example:
A Business Development Center employee is paid $5 for each customer
appointment he schedules and $10 for each appointment kept. Assume this
generates $500 in earnings for the week, and the employee works 50 hours.
Overtime on the piece work is calculated as follows:
Regular rate = $10/hour ($500 ÷ 50 hours). NOTE: The regular rate always must
equal or exceed the federal minimum wage, currently $7.25. The overtime due
under federal law, therefore, is $50 (0.5 x $10/hour x 10 OT hours).
Total due: $550 ($500 (straight time earnings) + $50 (overtime earnings)).
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MASSACHUSETTS CALCULATION
Massachusetts Minimum Wage regulations state: “When an employee is paid on
a piece work basis, salary, or any basis other than an hourly rate, the regular hourly rate
shall be determined by dividing the employee’s total weekly earnings by the total hours
worked during the week.” [454 C.M.R. § 27.02] Therefore, the calculation of overtime on
piece rate earnings is the same as for a salary and is the same as under federal law.
You should also note that if an employee’s piece work earnings do not at least
equal the applicable Massachusetts minimum wage ($11 per hour in 2018 and $12 per
hour in 2019) for the first 40 hours and 1.5 times that amount for all time worked in excess
of 40 hours, the employer must supplement the employee’s wages to bring him or her up
to the required Massachusetts minimum wage/overtime for all hours worked. “Regardless
of the basis used, an employee shall be paid not less than the applicable minimum wage
each week.” [454 C.M.R. § 27.02]
In the example above, therefore, where the regular rate was only $10/hour, to
comply with Massachusetts law, the dealer would have to supplement the straight time
earnings by $50 ($11/hour - $10/hour = $1/hour x 50 hours), and calculate the overtime
due on the supplemented amount, which would equal $55 (0.5 x $11/hour x 10 OT hours).
Total due: $605 ($500 (straight time earnings) + $50 (supplement) + $55 (OT))

7.

OVERTIME ON TWO DIFFERENT JOBS
FEDERAL AND MASSACHUSETTS CALCULATION

When a non-exempt employee works two different jobs at two different hourly rates
during the same week and works more than 40 total hours, the employee is entitled to
overtime. The most common method for calculating overtime is the “weighted average
rate” method.
“WEIGHTED AVERAGE RATE” METHOD:
Example:

Title Clerk ($14/hour) for 40 hours and
Night Switchboard Operator ($9/hour) for 20 hours
$14/hour x 40 hours = $560
$9/hour x 20 hours = $180
$560 + $180 = $740 (total straight time earnings)
$740 ÷ 60 hours = $12.33/hour (regular rate)
$12.33/hour x 0.5 x 20 hours of OT = $123.33 (additional OT due)
Total due = $863.33 ($560 + $180 + $123.33)
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8.

FLUCTUATING RATE OR FLUCTUATING WORK WEEK PAY PLAN
FEDERAL AND MASSACHUSETTS CALCULATION

Some dealerships use the “fluctuating rate” or "fluctuating workweek" pay plan or
a variation of it to pay overtime premium to employees who are not exempt from overtime.
One benefit of such a plan is that it significantly decreases the amount of overtime
premium the dealership must pay. It also has the effect of discouraging unnecessary
overtime. The fluctuating rate pay plan is recognized under both federal law and
Massachusetts law. [See 29 C.F.R. § 778.114; Goodrow v. Lane Bryant, Inc., 732 N.E.2d
289 (Mass. 2000); 454 C.M.R. § 27.03(3)]

A.

HOW IT WORKS

The Fair Labor Standards Act, the federal wage and hour law, requires that
employees who are not exempt from overtime receive at least 1.5 times their “regular rate”
for all overtime hours. If an employee is paid an hourly rate of $12 per hour, his regular
rate is $12 per hour and his overtime rate is 1.5 times that or $18 per hour. Under a
fluctuating rate pay plan, the employee’s regular rate varies from week to week and is
determined by dividing the salary by the total hours worked that week. For example, if the
employee’s salary is $600 per week, and the employee works 45 hours, the employee’s
regular rate that week is $13.33 per hour ($600 ÷ 45 hours). The employer then must pay
half the regular rate (in this example, $6.67/hour) for each overtime hour worked. Thus,
the employee would be paid an additional $33.33 for the 5 overtime hours. Total
compensation for the week would be $633.33 ($600 (straight time earnings + $33.33
(overtime)).
The reason the overtime premium is relatively small is because the salary covers
the “time” portion of the required “time-and-a-half” so all that is owed is the half time. If,
in the following week, the employee worked 50 hours, his regular rate would be $12 per
hour ($600 ÷ 50 hours) and his overtime payment would be $60 ($6/hour x 10 hours).
Total pay for the week: $660 ($600 (straight time earnings) + $60 (overtime)). As you
can see, as the employee works more hours, the regular rate decreases. This means the
employee receives an extra $6.67 for working the 45th hour and an extra $6 for working
the 50th hour. Unlike the standard “time-and-a-half” overtime where the employee’s
overtime rate is significant and paid for every additional overtime hour, the fluctuating rate
pay plan provides a steadily decreasing overtime premium. Thus, it provides a financial
disincentive to continue working beyond what is needed.
B.

IMPLEMENTING A FLUCTUATING RATE PAY PLAN

When implementing a fluctuating rate pay plan, there must be a clear
understanding between the employer and the employee as to how the plan will work. The
best way to ensure such an understanding is to have it documented in the employee’s file.
The sample memo at page 50 should satisfy this requirement.
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The employee must agree or at least understand his or her salary constitutes
straight-time pay for all hours worked in a week. The salary must not be said to cover
only some predetermined or fixed number of hours, for example, a 40-hour week. Rather,
it covers all hours worked, whether that be 40, 45, 50 or more.
When first placing an employee on a fluctuating rate plan, the employer may reduce
the employee’s previous compensation to take into account the additional overtime to be
paid under the plan. For example, assume a warranty clerk was paid a $700 weekly salary
and averages 48 hours a week, but was never paid overtime. The employer can compute
a “new” salary by dividing the “old” salary by 1 plus the coefficient for the average hours
the employee has been working. In this example, the employee averaged 48 hours and
the coefficient is .083. Dividing the old salary by 1.083 produces the “new” salary of
$646.35, which would probably be rounded to $650. Now, when the employee works 48
hours, she would be entitled to overtime of $53.95 ($650 x .083, the coefficient for 48
hours). Her total compensation would be $703.95 ($650 (straight time earnings) + $53.95
(overtime), almost exactly what she was receiving before. Only now, she is being paid
overtime and no back wage liability is accruing. Please note: An employer may not adjust
the salary or other rate from week-to-week or in each pay period to produce the projected
amount. Once the new salary is set, it must be permanent or at least must be intended to
apply for an indefinite-but-substantial period of time. This means the employee's total
earnings will vary as his or her weekly hours worked vary.
C.

CALCULATING OVERTIME

Once this understanding is reached, the employee’s overtime is computed based
on half the regular rate times the number of overtime hours worked. This calculation must
be made each week. This calculation can be made as described above or you can use
the “coefficient table” at page 48. The table is simply a short cut way to make the same
calculation and produces amounts within a few cents of the longer calculations. The use
of this table has been approved by the United States Wage and Hour Division.
To locate the proper coefficient, first read the hours column (“Hrs”) vertically to
reach the number of whole hours worked during the week. Then, proceed horizontally to
the column representing the appropriate fractional hours worked, if any, to the nearest
quarter or tenth of an hour. For instance, the coefficient for exactly 45 hours is .056; for
45¼ hours, .058; and for 45½ hours, .060.
Once the coefficient is determined, it is multiplied by the salary to determine the
overtime due. For instance, the employee in the prior example who is paid a $600 salary
and works 45¼ hours in a week is owed overtime of $34.80 ($600 x .058), for total pay of
$634.80 ($600 (straight time earnings) + $34.80 (overtime)). As you can see, using the
coefficient table simplifies the calculation and results in virtually the same overtime amount
as the “long hand” method.
Overtime for employees paid biweekly, semimonthly, or monthly salaries must be
computed based upon the weekly equivalent of the salary for each workweek ending in
the pay period. For example, a monthly salary is multiplied by 12 and divided by 52 (or is
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multiplied by 12/52, or .2308) to obtain the weekly equivalent to which the coefficient for
each week is applied. The overtime so calculated then is added to the biweekly,
semimonthly, or monthly salary.
D.

U.S. LABOR DEPARTMENT COMMENTS

In April 2011, the United States Labor Department published a Final Rule pertaining
to a number of different FLSA issues. Although the Department did not change the
regulations pertaining to the use of fluctuating rate pay, its comments about that kind of
pay plan suggest it intends to restrict the use of such pay plans to situations where the
employee is paid only a salary.
In February 2016, the Court of Appeals for the First Circuit (Massachusetts, Maine,
New Hampshire, and Puerto Rico) ruled an employer may lawfully pay a non-exempt
employee a salary plus a commission based on sales performance and then pay “half
time” overtime on the entire amount. The Court pointed out that the DOL’s own longstanding regulations specifically approved this method of payment and its comments in
2011 did not change that. See Lalli v. General Nutrition Centers, No. 15-1199 (1st Cir.
2/12/2016)
This decision means if a dealership in Massachusetts pays non-exempt employees
a salary and a commission based on performance and pays “half-time” overtime on both,
it should be in compliance with both federal and Massachusetts law.
E.

IMPORTANT CONSIDERATIONS WHEN USING A FLUCTUATING
RATE PLAN

1.

Minimum wage always required.

As an employee works more hours, and his regular rate decreases, it may never
decrease below the higher of the federal or state minimum wage. Thus, a non-exempt
employee who receives a salary of $500 cannot work more than 45.45 hours in a week in
2018 without receiving additional compensation because that would take his “regular rate”
below applicable Massachusetts minimum wage ($11 per hour in 2018, $12 per hour in
2019, increasing to $15 per hour in 2023). (Note: overtime still would be due on the 5.45
hours over 40.)
2.

Full salary normally must be paid regardless of hours worked.

One major disadvantage of the fluctuating-workweek salary plan is that employees
normally must be paid their entire salary for every week in which they perform any work.
Occasional disciplinary deductions may be made for what is called “willful” absence or
tardiness, although these deductions may be made only after the employee’s pay has
been properly computed under the law, and the deductions may not cut into any of the
required minimum wage or time-and-a-half overtime pay the employee is due. However,
if such deductions occur frequently, the Wage and Hour Division can be expected to
scrutinize matters to determine whether a fluctuating rate plan has been validly

45

maintained. Thus, the plan might not be desirable for employees with a high absenteeism
rate. If the employee has an attendance problem, converting him or her to a regular hourly
plan or taking disciplinary action is preferable to making disciplinary deductions.
3.

Effect of Sick Pay Plans

The Department of Labor has stated an employer may deduct from a fluctuating
rate salary if the employee is eligible for some time-off allotment such as a sick pay plan
or vacation account. The net effect is that the employee will still receive his or her full
regular salary but the time-off allotment will be reduced. If the employee has not yet
earned any sick pay or vacation, or has exhausted it, the employer must pay the full salary.
4.

Family and Medical Leave

Another issue facing employers is how to handle pay when an employee on a
fluctuating rate pay plan takes intermittent or reduced-schedule leave under the federal
Family and Medical Leave Act (“FMLA”). Employers have two options when this occurs.
The first simply is to pay the employee his or her full week’s salary without regard to the
fact that he or she took FMLA leave during a portion of the week.
The second option is to switch the employee to an hourly rate during the weeks or
months in which the employee is scheduled to take the intermittent or reduced-scheduled
leave. In this case, the employer may pay the employee only for the hours the employee
actually works. However, this means the employer also must pay standard “time-and-ahalf” overtime if the employee works more than 40 hours in any week. For purposes of
using this option, the employee’s new hourly rate would be determined by dividing that
employee’s weekly salary by his or her “normal or average schedule of hours worked”
during weeks in which FMLA leave is not being taken.
An employer electing this second option must pay the employee in this way for the
entire period during which the employee is taking intermittent or reduced-schedule leave
— even for weeks in which no leave is taken during that period. In addition, that employer
must use this option uniformly with respect to all employees paid on the fluctuating rate
salary plan who take intermittent or reduced-schedule FMLA leave. Once the need for
intermittent or reduced-schedule FMLA leave is over, the employee once again may be
paid under the fluctuating rate salary plan.
If an employer elects not to use the hourly-based alternative, no deduction may be
made from an employee’s fluctuating rate weekly salary for FMLA-related absences
arising from intermittent or reduced-schedule leave.
5.

Deductions from Salary

Deductions or repayments for things such as required uniforms, broken, lost, or
damaged equipment, expenses incurred for the employee's convenience, etc., are subject
to the same limitations under these plans as normally apply to employees subject to the
federal wage requirements. Generally, such deductions or repayments cannot reduce an
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employee’s pay to below the minimum wage, nor may they cut into the overtime due for
the workweek in which the deduction or repayment is made.
6.

Accurate Timecard Required

Under any of the arrangements discussed above, employers must comply with the
law’s timekeeping requirements. Each employee must accurately report his or her hours
worked each day and each week, and the employer must maintain accurate records of
those hours and must use those records in computing the employee’s pay.
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COEFFICIENT TABLE
Use this table to compute half-time overtime pay for hours worked in excess of 40 in a week. Multiply
straight-time weekly earnings (total salary and/or other forms of pay) by the coefficient shown below for the
number of weekly hours worked to determine overtime due.

Hrs

Even

1/4

1/2

3/4

1/10

2/10

3/10

4/10

6/10

7/10

8/10

9/10

40
41
42
43
44
45

.000
.012
.024
.035
.045
.056

.003
.015
.027
.038
.048
.058

.006
.018
.029
.040
.051
.060

.009
.021
.032
.043
.053
.063

.001
.013
.025
.036
.047
.057

.003
.015
.026
.037
.048
.058

.004
.016
.027
.038
.049
.059

.005
.017
.028
.039
.050
.060

.007
.019
.031
.041
.052
.061

.009
.020
.032
.042
.053
.062

.010
.022
.033
.043
.054
.063

.011
.023
.034
.044
.055
.064

46
47
48
49
50

.065
.074
.083
.092
.100

.068
.077
.085
.094
.102

.070
.079
.088
.096
.104

.072
.081
.090
.098
.106

.066
.075
.084
.093
.101

.067
.076
.085
.094
.102

.068
.077
.086
.094
.102

.069
.078
.087
.095
.103

.071
.080
.089
.097
.105

.072
.081
.089
.098
.106

.073
.082
.090
.098
.106

.074
.083
.091
.099
.107

51
52
53
54
55

.108
.115
.123
.130
.136

.110
.117
.124
.131
.138

.112
.119
.126
.133
.140

.114
.121
.128
.135
.141

.109
.116
.123
.130
.137

.109
.117
.124
.131
.138

.110
.118
.125
.132
.138

.111
.118
.126
.132
.139

.112
.120
.127
.134
.140

.113
.121
.128
.134
.141

.114
.121
.128
.135
.142

.115
.122
.129
.136
.142

56
57
58
59
60

.143
.149
.155
.161
.167

.144
.151
.157
.162
.168

.146
.152
.158
.164
.169

.148
.154
.160
.165
.171

.144
.150
.156
.162
.167

.144
.150
.156
.162
.168

.145
.151
.157
.163
.168

.145
.152
.158
.163
.169

.147
.153
.159
.164
.170

.147
.153
.159
.165
.171

.148
.154
.160
.166
.171

.149
.155
.160
.166
.172

61
62
63
64
65

.172
.177
.183
.188
.192

.173
.179
.184
.189
.193

.175
.180
.185
.190
.195

.176
.181
.186
.191
.196

.173
.178
.183
.188
.193

.173
.179
.184
.189
.193

.174
.179
.184
.189
.194

.174
.180
.185
.189
.194

.175
.181
.186
.190
.195

.176
.181
.186
.191
.196

.176
.182
.187
.191
.196

.177
.182
.187
.192
.197

66
67
68
69
70

.197
.201
.206
.210
.214

.198
.203
.207
.211
.215

.199
.204
.208
.212
.216

.200
.205
.209
.213
.217

.197
.202
.206
.211
.215

.198
.202
.207
.211
.215

.198
.203
.207
.211
.216

.199
.203
.208
.212
.216

.200
.204
.209
.213
.217

.200
.205
.209
.213
.217

.201
.205
.209
.214
.218

.201
.205
.210
.214
.218
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Example: Smith is paid a base weekly salary of $600 as his straight-time
earnings for whatever hours he works in a week. In a particular week, he worked 50.5
hours. His overtime pay and total earnings due are computed as follows:
Regular rate: $11.88/hour ($600 ÷ 50.5 hours) (exceeds 2018 minimum
wage)
Coefficient for 50.5 hours: .104
$600 x .104 = $62.40 overtime earnings
Total due: $662.40 ($600 (straight time earnings) + $62.40 (overtime)).
CAUTION: Straight-time earnings divided by hours worked in the week ("regular
rate") must equal at least minimum wage.
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- S A M P L E MEMORANDUM -

TO:

___________________________________

FROM:

PAYROLL

SUBJECT:

PAY PLAN

You will be paid a weekly salary of $___________, which represents your straight-time pay
for all hours you work during each workweek.
For all time worked over 40 hours in a workweek, you will be paid overtime premium at
one-half (50%) of your “regular rate” of pay for that workweek.
Your “regular rate” for a workweek will be determined by dividing your weekly salary by
the total hours actually worked in that workweek.
You must maintain an accurate and truthful record of your hours worked each day and each
week.

________________
DATE

________________________________________
EMPLOYEE SIGNATURE
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MINIMUM WAGE REGULATIONS
(EFFECTIVE 1/16/2015)
454 CMR: DEPARTMENT OF LABOR STANDARDS
454 CMR 27.00:

MINIMUM WAGE

Section
27.01: Purpose and Scope
27.02: Definitions
27.03: Minimum Wage and Overtime Rates
27.04: Hours Worked
27.05: Wage Payments and Deductions From Wages
27.06: Employer Minimum Wage Waivers
27.07: Notice and Recordkeeping
27.07: Penalties for Violations
27.08: Severability
27.01: Purpose and Scope
(1) Purpose. To clarify practices and policies in the administration and enforcement
of the Minimum Fair Wages Act.
(2) Scope. 454 CMR 27.00 applies to any employer who employs any person in an
occupation in accordance with M.G.L. c. 151.
27.02: Definitions
Basic Minimum Wage. The minimum wage rate in effect under M.G.L. c. 151, § 1 to
be paid to an employee in an occupation as defined in M.G.L. c. 151, § 2.
Bona Fide Educational Institution. A secondary school system or an institution of
higher education that has received accreditation from a recognized source.
Director. The Director of the Department of Labor Standards.
Employ. To suffer or permit to work.
Employer. An individual, corporation, partnership or other entity, including any agent
thereof, that employs an employee or employees for wages, remuneration or other
compensation.
Minor. A person younger than 18 years old.
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Regular Hourly Rate. The amount that an employee is regularly paid for each hour of
work. When an employee is paid on a piece work basis, salary, or any basis other than
an hourly rate, the regularly hourly rate shall be determined by dividing the employee’s
total weekly earnings by the total hours worked during the week. Regardless of the basis
used, an employee shall be paid not less than the applicable minimum wage each week.
The regular hourly rate shall include all remuneration for employment paid to, or
on behalf of, the employee, but shall not include:
(a) sums paid as commissions, drawing accounts, bonuses, or other incentive pay
based on sales or production; or
(b) sums excluded under 29 U.S.C. § 207(e).
Service Rate. The hourly rate an employer pays to a tipped employee, which may not
be less than the cash wage set forth in M.G.L. c. 151, § 7.
Tipped Employee. An employee who regularly receives gratuities of more than $20 a
month.
Uniform. All special apparel, including footwear, which is worn by an employee as a
condition of employment. It shall be presumed that a uniform worn by an employee of any
establishment is worn as a condition of employment if the uniform is of similar design,
color, or material, or it forms part of the decorative pattern of the establishment to
distinguish a person as an employee of the place of work. Where an employer requires a
general type of basic street clothing, permits variation in details of dress, and the employee
chooses the specific type and style of clothing, this clothing shall not be considered a
uniform.
Working Time. Includes all time during which an employee is required to be on the
employer's premises or to be on duty, or to be at the prescribed work site or at any other
location, and any time worked before or after the end of the normal shift to complete the
work. Working time does not include meal times during which an employee is relieved of
all work-related duties. Working time includes rest periods of short duration, usually 20
minutes or less.
27.03: Minimum Wage and Overtime Rates
(1) Basic Minimum Wage. At least the basic minimum wage in effect under M.G.L. c.
151, § 1 must be paid to an employee in an occupation as defined in M.G.L. c. 151, §
2, unless a lesser wage is expressly permitted by law or a waiver of the basic minimum
wage is granted in writing by the Director in accordance with M.G.L. c. 151, § 7 or 9.
(2) Minimum Wage for Tipped Employees. The minimum wage rate for a tipped
employee may be comprised of both:
(a) the service rate paid by the employer; and
(b) tips actually received and retained by the employee. The sum of the service
rate and the tips received by the employee must equal or exceed the basic
minimum wage. The service rate shall be not less than the cash wage required to
be paid to a tipped employee in M.G.L. c. 151, § 7. An employer may pay the
service rate to the employee only if:
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1. the employer informs such employee in writing of the provisions of M.G.L. c.
151, § 7, paragraph three;
2. the employee actually receives tips in an amount which, when added to the
service rate, equals or exceeds the basic minimum wage; and
3. all tips received by the employee are either retained by him or her or are
distributed to him or her through a tip-pooling arrangement. If the employee is
engaged in the serving of food or beverages, a tip-pooling arrangement must conform
with the requirements of M.G.L. c. 149, § 152A. Unless all three of the foregoing
requirements are met, the employer must pay a tipped employee at least the full basic
minimum wage.
(3) Overtime Rate. One and one half times an employee's regular hourly rate, such
regular hourly rate not to be less than the basic minimum wage, for work in excess of
40 hours in a work week, except as set forth in M.G.L. c. 151, § 1A. The terms "bona
fide executive, or administrative or professional person" in M.G.L. c. 151, § 1A(3), and
“professional service” in M.G.L. c. 151, § 2, shall have the same meaning as set forth
in 29 CFR Part 541.
Whether a nonexempt employee is paid on an hourly, piece work, salary, or any other
basis, such payments shall not serve to compensate the employee for any portion of the
overtime rate for hours worked over 40 in a work week, except that this limitation only
applies to the “onehalf” portion of the overtime rate (one and “one-half” times an
employee’s regular hourly rate) when overtime is determined on a bona fide fluctuating
workweek basis.
The overtime rate for a tipped employee receiving the service rate shall be computed
at one and one half times the basic minimum wage, except where exempted by M.G.L. c.
151, § 1A.
27.04: Hours Worked
(1) Reporting Pay. When an employee who is scheduled to work three or more hours
reports for duty at the time set by the employer, and that employee is not provided with
the expected hours of work, the employee shall be paid for at least three hours on such
day at no less than the basic minimum wage. 454 CMR 27.04 shall not apply to
organizations granted status as charitable organizations under the Internal Revenue
Code.
(2) On-call Time. All on-call time is compensable working time unless the employee
is not required to be at the work site or another location, and is effectively free to use
his or her time for his or her own purposes.
(3) Sleeping Time and Working Shifts.
(a) An employee required to be on duty at the work site for less than 24 hours is
working even if the employee is permitted to sleep or engage in other personal
activities when not busy.
(b) Where an employee is required to be on duty at the worksite for 24 hours or more,
the employer and employee may agree in writing prior to performance of the work to
exclude bona fide meal periods and a bona fide regularly scheduled sleeping period of
not more than eight hours from working time, provided the employer provides
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adequate sleeping quarters and the employee can enjoy an uninterrupted period of
sleep. If no prior written agreement is made, sleeping time and meal time will
constitute compensable working time. If the sleeping period is interrupted by a call to
duty, all time on duty must be counted as working time. If the sleeping period is
interrupted to such an extent that the employee cannot get a reasonable period of sleep,
the entire period must be counted as working time.
(c) If an employee resides on an employer's premises on a permanent basis or for
extended periods of time, not all time spent on the premises is considered working time.
The employer and the employee may make any reasonable written agreement as to
hours worked which takes into consideration all of the pertinent facts; provided,
however, that the employee shall be compensated for all time in which job-related
duties are actually performed, and on-call time shall be compensated in accordance with
454 CMR 27.04(2).
(4) Travel Time.
(a) Ordinary travel between home and work is not compensable working time.
(b) If an employee who regularly works at a fixed location is required to report to
a location other than his or her regular work site, the employee shall be
compensated for all travel time in excess of his or her ordinary travel time between
home and work and shall be reimbursed for associated transportation expenses.
(c) If an employer requires an employee to report to a location other than the work
site or to report to a specified location to take transportation, compensable work
time begins at the reporting time and includes subsequent travel to and from the
work site.
(d) An employee required or directed to travel from one place to another after the
beginning of or before the close of the work day shall be compensated for all travel
time and shall be reimbursed for all transportation expenses.
(e) Travel that keeps an employee away from home overnight shall be
compensated in a manner consistent with 29 C.F.R. § 785.39.
27.05: Wage Payments and Deductions From Wages
(1) Deductions from Basic Minimum Wage. No deduction, other than those required
or expressly allowed by law, and those allowed for lodging and meals listed in 454
CMR 27.05(2) and (3), shall be made from the basic minimum wage.
(2) Deductions for Lodging. An employer may deduct from the basic minimum wage
of an employee a sum per week as set forth in 454 CMR 27.05(2)(a) through (c) for
lodging that is safe and sanitary, and meets the standards for housing established by
105 CMR 410.000: Minimum Standards of Fitness for Human Habitation (State
Sanitary Code, Chapter II), including heat, potable water, and light. If an employee is
paid less than the basic minimum wage for hours worked in a week in accordance with
a waiver under M.G.L. c. 151, § 7 or 9, a deduction for lodging is not permitted.
A deduction for lodging is not permitted unless the employee voluntarily accepts and
actually uses the room. Deductions for lodging shall not be made by the employer unless
the employer has given the employee prior written notice describing the lodging, setting
forth the amount to be charged to the employee for the lodging, and providing notice that
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the employee’s acceptance of the lodging is voluntary, and the employee has provided
voluntary written acceptance of the lodging and deductions.
Deductions for lodging shall not exceed the following rates.
(a) A sum not exceeding $35.00 per week for a room occupied by one person.
(b) A sum not exceeding $30.00 per week for a room occupied by two
persons.
(c) A sum not exceeding $25.00 per week for a room occupied by three or more
persons.
(3) Deductions for Meals. An employer may deduct from the basic minimum wage of
an employee the cost of meals, but not to exceed the amount per day set forth in 454
CMR 27.05(3). If an employee is paid less than the basic minimum wage for hours
worked in a week in accordance with a waiver under M.G.L. c. 151, § 7 or 9, a
deduction for meals is not permitted.
A deduction for meals is not permitted unless the employee voluntarily accepts and
actually receives the meal. Deductions for meals shall not be made by the employer unless
the employer has given the employee prior written notice describing the meal plan, setting
forth the amount to be charged to the employee for the meals, and providing notice that
the employee’s acceptance of the meals is voluntary, and the employee has provided
voluntary written acceptance of the meals and deductions.
The maximum deduction for meals per day shall be as follows: Breakfast, $1.50,
Lunch, $2.25; Dinner, $2.25.
(a) A deduction for one meal may be made from the wages of an employee
working three hours or more.
(b) A deduction for two meals may be made from the wages of an employee
whose work entirely covers two meal periods, or eight hours of work.
(c) A deduction for three meals may be made from the wages of an employee if
lodging is provided, or if special permission is granted by the Director.
(4) Uniforms. For employers requiring uniforms, the following shall apply:
(a) Where uniforms require dry-cleaning, commercial laundering, or other special
treatment, the employee shall be reimbursed for the actual costs of such service.
Where uniforms are made of "wash and wear" materials, that do not require special
treatment, and that are routinely washed and dried with other personal garments, the
employer need not reimburse the employee for uniform maintenance costs.
(b) No deposit shall be required by the employer from an employee for a uniform,
except by application granted by the Director.
(c) An employee or prospective employee who is required to purchase or rent a
uniform shall be reimbursed for the actual purchase or rental cost of the uniform.
(5) Indirect Deductions. An employer may not separately charge or bill an employee
for fees or amounts not allowed as deductions.
(6) Deductions and the Calculation of Overtime. Where deductions are made from an
employee's wages for meals or lodging, the employee's regular hourly rate used to
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calculate overtime compensation shall be the employee's hourly rate before any
deductions are made.
(7) Student Housing/Household Services. Notwithstanding any provision of 454 CMR
27.00 to the contrary, an employer may provide lodging and meals in the employer's
home to an employee who is a full-time student at a bona fide educational institution
in exchange for household services, provided that such household services do not
exceed 16 hours of working time per week in exchange for occupancy of a single room.
27.06: Employer Minimum Wage Waivers
(1) Student Workers.
(a) The Director may issue to any hospital or laboratory a waiver permitting
payment of not less than 80% of the basic minimum wage to students whose
employment for wages is part of a formal training program for such period of time
as shall be fixed by the Director and stated in the waiver.
(b) The Director may issue to any bona fide educational institution, a waiver
permitting payment of not less than 80% of the basic minimum wage, to students
enrolled in and employed by said institutions for such period of time as shall be
fixed by the Director and stated in the waiver.
(c) The Director may issue to any establishment which has been granted nonprofit status under the Internal Revenue Code a waiver permitting payment of
not less than 80% of the basic minimum wage to minors attending secondary
school who work part-time in hospital wards, school and college dining rooms
and dormitories, where the ratio of one minor to five adult persons working in
these areas is maintained, for such period of time as shall be fixed by the Director
and stated in the waiver.
(2) Special Certificate.
(a) No person whose earning capacity has been impaired may be paid less than
the basic minimum wage unless and until the employer obtains from the Director
a special certificate in accordance with the provisions of M.G.L. c. 151, § 9.
(b) The special certificate may be granted for a period not to exceed 24 months.
The employer must obtain a special certificate for each work site where the
employer will assign workers.
(c) The Director shall prescribe the application form and supporting documentation
required to obtain a special certificate permitting the employer to pay an employee
with a disability less than the minimum wage. A special certificate will not be issued
unless the employer submits a current Certificate Authorizing Special Minimum
Wage Rates under the Fair Labor Standard Act, § 214(c) issued by the U.S.
Department of Labor, and all other documentation the Director may require.
27.07: Notice and Recordkeeping
(1) Workplace Notice. Every employer shall post, in a place conspicuous to
employees, a workplace notice issued by the Commonwealth containing the basic
minimum wage rates and such other provisions of M.G.L. c. 151 and 454 CMR 27.00
as the law or the Director may require. The workplace notice shall be posted in
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English, and in any other language that is spoken by 5% or more of the employer’s
workforce and for which a translated notice in that language is available from the
Commonwealth.
(2) Records. For each employee, the employer shall keep a true and accurate record of
the employee’s name, complete address, social security number, occupation, amount paid
each pay period, hours worked each day, rate of pay, vacation pay, any deductions made
from wages, any fees or amounts charged by the employer to the employee, dates worked
each week, and such other information as the Director or the Attorney General in their
discretion shall deem material and necessary. Such records shall be kept on file for at least
three years after the entry date of the record. Such records shall be maintained at the place
of employment, at an office of the employer, or with a bank, accountant or other central
location within the Commonwealth. All reports, schedules, books, records, and additional
information that are filed or made available to the Department or the Attorney General
shall be certified under pains and penalties of perjury as true, correct and accurate by the
owner, chief financial officers, general counsel or chief executive officer of the employer.
All such records must be kept and furnished to the Director or Attorney General
upon demand, in accordance with M.G.L. c. 151, §§ 3, 15 and 19(3). The term
transcript, as used in M.G.L. c. 151, §§ 3, 15 and 19(3), shall include photocopies,
printouts of electronic information and any reproduction of records, entries, or
documents.
An employee who requests such records as they pertain to himself or herself shall
be provided with a copy within ten business days, and, if the employee so requests,
shall be allowed to inspect the original paper or electronic records at a reasonable time
and place.
(3) Recording of Working Time. An employer may round an employee's starting and
stopping time to the nearest five minutes, one-tenth, or quarter of an hour provided
that this manner of computing working time averages out over a reasonable period of
time so that an employee is fully compensated for all the time he or she actually
worked.
27.08: Penalties for Violations
Violation of any provision of 454 CMR 27.00 shall be subject to the penalties provided
in M.G.L. c. 151.
27.09: Severability
If any provision of 454 CMR 27.00 shall be held inconsistent with M.G.L. c. 151,
or held unconstitutional, either on its face or as applied, the inconsistency or
unconstitutionality shall not affect the remaining provisions of 454 CMR 27.00.
REGULATORY AUTHORITY
454 CMR 27.00: M.G.L. c. 23, § 1; M.G.L. c. 151.
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Opinion Letter
MW-2003-004
March 14, 2003
I am writing in response to your request for this Office's written opinion regarding the
applicability of M.G.L. c. 151, the Massachusetts Minimum Fair Wage Law, to retail employees
paid on a 100 percent commission basis. Specifically, you have asked the following eight
questions, which I will address in turn.[1]
1. Can a retail employer in Massachusetts pay an inside sales employee on a 100 percent
commission basis, provided that the employee receives an amount equal to at least the
minimum wage for all hours worked?
Yes. Employees may be paid on a 100 percent commission basis provided they are not
paid less than the applicable minimum wage for all hours worked. As the phrasing of
your question acknowledges, inside salespersons, as opposed to outside salespersons,
are covered by M.G.L. c. 151, and must be paid the minimum wage for all hours
worked. See M.G.L. c. 151, §1.
2. Does a retail employer in Massachusetts need to pay an overtime premium for hours
worked over forty in a workweek to an inside sales employee who is paid on a 100
percent commission basis?
Unlike the federal Fair Labor Standards Act (FLSA) which permits a limited exception
to federal overtime requirements for certain inside salespersons, state law does not
include any such exception.[2] Therefore, unless another overtime exemption applies,
inside salespersons are subject to the state overtime law, even though the commissions
they receive are not included in the regular hourly rate for purposes of overtime
calculation. See M.G.L. c. 151, §1A.
3. Does a retail employer in Massachusetts need to pay a premium for work on Sundays
and holidays to an inside sales employee who is paid on a 100 percent commission
basis?
Under M.G.L. c. 136, §§6, 13, & 16, some retailers are required to pay premium pay for
Sundays and certain holidays. Questions regarding the applicability of these laws to a
particular retail employee should be addressed to the Department of Labor and
Workforce Development (DLWD).
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4. If the answer to Question (2) is yes, what is the employee’s regular rate for purposes of
calculating overtime (given that the state statute expressly excludes commissions from
the regular rate)?
A non-exempt employee must be compensated at a rate not less than one and one half
times the regular rate at which he is employed for all hours worked in excess of 40
hours in a given workweek. M.G.L. c. 151, §1A. See also 455 C.M.R. 2.02(4).
The Massachusetts Minimum Wage Regulations, 455 C.M.R. §2.01 et seq., further
define how overtime is calculated. Section 2.03(3) defines the overtime rate, in pertinent
part, as “1½ times the employee’s regular hourly rate, such rate not to be less than the
basic minimum wage. Section 2.01 defines “regular hourly rate” as:
[t]he amount that the employee is regularly paid for each hour of work. When an
employee other than a bona fide executive, administrator or professional is paid on
a piece work basis, salary, or any basis other than an hourly rate, the regular
hourly rate shall be determined by dividing the total hours worked during the week
into the employee's total weekly earnings. Regardless of the basis used, whether
time rate, commission basis or piece rate, the employee shall be paid not less than
the applicable minimum wage each week. In computing the regular hourly rate,
sums paid as commissions, drawing accounts, bonuses, or other incentive pay
based on sales or production shall be excluded.[3]
(emphasis added). In the case of an employee who is paid on a 100 percent commission
basis, the employee’s total earnings for purposes of overtime calculation must exclude
commissions, but pursuant to 455 C.M.R. §2.03(3), the employee’s regular hourly rate
must not be less than the minimum wage. Therefore, Massachusetts law requires that
such an employee be paid at least the equivalent of minimum wage for the first 40
hours, and time and one-half minimum wage for all hours worked over 40 in a given
workweek. An example is illustrative:
If an employee paid on a 100 percent commissions basis works 50 hours in a given
work week, the employee’s total compensation for that week must equal or exceed
$371.30. ($270 [$6.75 x 40 hours] + $101.30 [$10.13 x 10 hours])
Of course, an employer must separately determine overtime compensation due under
federal law.[4]
5. If the answer to Question (3) is yes, what is the employee’s premium rate for work on
Sundays and holidays (given that the statute expressly excludes commissions from the
regular rate)?
Questions regarding the calculation of premium pay required by M.G.L. c. 136 should
be addressed to DLWD.
6. If the answers to Questions (2) and (3) are yes, can the employer count the premium(s)
paid to the employee as a recoverable draw against future commissions?
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As stated earlier, questions regarding the calculation of premium pay required by
M.G.L. c. 136 should be addressed to DLWD. As for the part of this question that
concerns M.G.L. c. 151, compensation paid as a recoverable draw may reduce future
commissions provided the employee always receives at least minimum wage for all
hours worked and overtime compensation as detailed in the answer to Question 4. Two
examples are illustrative, using the example of an employee paid a weekly recoverable
draw, with commissions determined and paid monthly:[5]
Example 1:

Employee’s draw exceeds the minimum wages due.

Month one:

Recoverable
Draw
Week One
$500
Week Two $500
Week Three $500
Week Four $500

Hours
Worked
50
50
50
50

Total draw: $2000 (This amount is permissible under state law as it exceeds the
required wages of $1485.20, or $371.30 x 4 weeks)
Commissions earned: $1300
Employee retains $2000, $700 carried over against future commissions
Month two:
Week One
Week Two
Week Three
Week Four

Recoverable
Draw
$500
$500
$500
$500

Hours
Worked
50
50
50
50

Total draw: $2000
Commissions earned: $5000
Employee may be paid: $2300 [$5000 (commissions) - $2000 (draw in month 2) $700 (carried over as recoverable draw) = $2300]
Example 2: Employee’s draw equals the minimum wages due.
Month one:
Week One
Week Two
Week Three
Week Four

Recoverable
Draw
$371.30
$371.30
$371.30
$371.30

Hours
Worked
50
50
50
50

Total draw: $1485.20
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Commissions earned: $0
Employee retains $1485.20, and $1485.20 is carried over against future
commissions
Month two:
Week One
Week Two
Week Three
Week Four

Recoverable
Draw
$371.30
$371.30
$371.30
$371.30

Hours
Worked
50
50
50
50

Total draw: $1485.20
Commissions earned: $2000
Employee retains $1485.20 and $970.40 is carried over against future
commissions [$2000 (commissions) - $1485.20 (draw in month two) $1485.20 (carried over as recoverable draw) = <$970.40>)
7. In the same scenario, does the payment of some of the commissions in the form of a
weekly recoverable or non-recoverable draw affect the answers to any of the questions
above? Does the reference in M.G.L. c. 151, §1A, to “drawing accounts” refer to
recoverable or non-recoverable draw payments?
See answer to Question (6) for examples of two recoverable draw pay arrangements.
Any further response to the first part of this question would require a more specific
inquiry about a particular pay arrangement.
In response to the second part of this question, M.G.L. c. 151, §1A, does not distinguish
between recoverable and non-recoverable draws.
8. In the same scenario, can the retail employer pay an inside sales person his or her
commissions on a monthly or quarterly basis without violating the timely payment of
wages requirement in M.G.L. c. 149, §148 (i.e., he or she would only receive
commissions on a monthly or quarterly basis, and not receive any other compensation
during the month or quarter)?
This question should be addressed to the Office of the Attorney General’s Fair Labor
and Business Practices Division.
I hope this information has been helpful. Please note that this opinion is based solely on the
information provided with your request. The existence of other facts not contained in your
request might require a different conclusion. If you have any further questions, please feel free to
contact me.
Sincerely,
Lisa C. Price
Legal Counsel
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[1]

Please note that employers are also subject to the federal minimum wage and hour law, found
in the Fair Labor Standards Act (FLSA), and regulations promulgated thereunder. For
information about applicable federal wage and hour laws, you should contact the U.S.
Department of Labor. The telephone number for the Boston Office is (617) 624-6700.
[2]

Under 29 U.S.C. §207(i), overtime compensation is not required for retail or service
employees “if (1) the regular rate of pay of such employee is in excess of one and one-half times
the [statutory minimum wage], and (2) more than half his compensation for a representative
period (not less than one month) represents commissions on goods or services.”
[3]

This exclusion of commissions and similar pay originates in the statute. See M.G.L. c. 151,
§1A.
[4]

Under federal law, commissions must be included in the regular hourly rate. 29 C.F.R.
§778.117. Therefore, in some circumstances, federal law may require compensation in excess of
the amount required under state law.
[5]

Again, an employer must separately determine overtime compensation due under federal law,
which may require additional compensation.
*** = Names have been Omitted
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10.
OPTIONS AVAILABLE TO REDUCE OVERTIME COSTS
A number of ways exist to reduce overtime pay or avoid paying it entirely. Of
course, that should not be viewed as an end in itself. If an employee is doing a good job
and is productive, he or she should be compensated fairly for the work performed.
However, we have found that many times dealerships pay significant amounts of overtime
(often without even being aware that they are) and getting nothing in return.
The following options are available to reduce the cost of overtime:
1.

LIMIT THE EMPLOYEE TO A MAXIMUM OF 40 HOURS PER WEEK
Examples:

2.



If you “round” to the nearest quarter hour, watch for early punch ins and late
punch outs.



Watch for short lunch periods (e.g., 45 minutes instead of the full 60 minutes,
or even skipped entirely). If an employee takes only 45 minutes for lunch
instead of a full hour, you will have to pay the employee 1¼ hour at overtime
each week.



Send the employee home early (or have him report to work late) on the last
day of the pay period if necessary to keep his or her hours under 40.



Cross-train employees to give yourself flexibility to assign tasks to other
employees who have worked fewer hours during the week.

RESTRUCTURE THE EMPLOYEE’S PAY PLAN TO PAY HIM ENTIRELY ON
COMMISSIONS THEREBY MAKING HIM EXEMPT FROM OVERTIME UNDER
THE FEDERAL LAW
Under federal law, an employee who receives the majority of his
compensation from commissions and receives at least 1.5 times the federal
minimum wage per hour is exempt from overtime.
Under Massachusetts law, an employee paid entirely on commissions need
only receive Massachusetts minimum wage for the first 40 hours and time-and-ahalf that rate for all hours in excess of 40.
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NOTE TO DEALERS:
After the Massachusetts Minimum Wage regulations were revised in 2015, a
number of lawsuits were filed claiming an employee who was paid 100%
commissions still was entitled to overtime even if the employee’s commissions
exceeded the required minimum wage for the first 40 hours and 1.5 times
minimum wage for all overtime hours. As of this writing, these lawsuits have not
been resolved. We believe these cases misconstrue the meaning of the
Minimum Wage regulations and that the claims ultimately will be dismissed.
MSADA will keep its members apprised of any developments in this area.

Examples:

3.

4.



Put detailers on a true 100% flat-rate or commission plan (as opposed to
piece rate system) so they will qualify as “commission-paid” employees
under federal law, and the commissions earned should be sufficient to cover
Massachusetts minimum wage and overtime.



Reduce the foreman’s salary and increase his commissions so he will qualify
for the commission-paid exemption under the federal law. While he will not
be exempt from overtime under Massachusetts law, you will pay less
overtime under Massachusetts law on the reduced salary. (Applies in
section 4 below as well.)

RESTRUCTURE THE EMPLOYEE’S PAY PLAN TO PAY A SMALLER
SALARY PLUS A LARGER COMMISSION


In Massachusetts, an employer does not have to pay overtime on a
commission. Therefore, if the employee is exempt from overtime under
federal law, the lower the salary and the larger the commission, the less
overtime you will pay.



Similarly, if you convert an employee from an hourly rate plus a commission
to a salary plus a commission, you can pay less in overtime premium
because the overtime on a salary may only be half time (rather than timeand-a-half on an hourly wage) and under Massachusetts law, you would not
have to pay overtime on a commission or bonus based on sales or
productivity. NOTE: Overtime on the commission or bonus may however
be due under federal law.

USE A FLUCTUATING RATE PAY PLAN (See Chapter 9)


Allows you to pay overtime at half time rather than time-and-a-half.
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5.

However, the weekly pay actually must fluctuate from week to week as
hours vary, and the employee must receive the full base salary if he works
at all during the week.

BASE OVERTIME PAYMENTS ONLY ON HOURS ACTUALLY WORKED


The law requires payment of overtime premium only for such time actually
worked in excess of 40 hours per workweek.



Holiday pay, sick pay, and vacation need not be counted as “hours
worked” or included in the regular rate of pay for overtime calculations.

70

11.
WAGE PAYMENT REQUIREMENTS
FEDERAL LAW
No specific wage payment requirement exists under federal law except that
overtime compensation must be paid as soon as practicable after it is earned. However,
the law has been interpreted to require “prompt” payment of all wages due. Employees
must be paid their wages in cash or by check, “free and clear” of any charges. Voluntary
direct deposit is permitted.
MASSACHUSETTS LAW
Employers must pay employees all wages earned and all commissions that are
“definitely determined” and “due and payable” within six days of the end of the pay period
if the individual was employed for five or six days during the pay period. If the employee
was employed for seven days or a period of less than three days, they must be paid no
later than seven days from the end of the pay period. In many cases, commissions cannot
be determined until after the end of the month. In that case, they must be paid as soon
as they are determined. [M.G.L. c. 149, § 148.]
If an employee is terminated (discharged or laid off), he or she must be paid all
wages due and owing on the day of termination. This includes all holiday pay and vacation
pay due1 under the employer’s policy. Commissions must be paid as soon as they can be
determined, although this is a nuanced area of the law and guidance should be sought.
An employee who resigns must be paid as described in the first paragraph or on the next
normal payroll, whichever is sooner.
If it is important to the dealership to terminate an employee as quickly as possible,
the best course of action is to suspend the employee with pay for a day or two or through
the end of the pay period, until the final check can be prepared. Then you can make the
termination effective on the date the check is available. This might cost a dealership a
small amount of money, but it will be far less than if the employee files a claim with the
Attorney General.
From time to time, dealerships have asked if they are obligated to pay an
employee’s entire weekly salary if the employee is terminated mid-week. The question
arises because many employees believe if they are paid a “salary,” they are entitled to the
full salary every week, even if they work only a small part of the week. The belief that a
1

The Massachusetts Attorney General issued Advisory 99/1 which addresses vacation
policies and makes clear that, in most cases, earned-but-unused vacation pay must be paid when
an employee quits or is terminated, regardless of what your policy says. [See also Electronic Data
Systems Corp. v. Attorney General, Mass, No. SJC-08927 (11/5/03).] This Advisory is included
at the end of this chapter.]
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salaried employee is entitled to his or her full salary most likely comes from the rules
covering the overtime exemption for “executive,” “administrative” and “professional”
employees. The federal Fair Labor Standards Act requires that these employees receive
their full salary in any week in which they perform any work. However, the Department of
Labor regulations contain a specific exemption from this rule for the employee’s initial and
final weeks of employment. In those weeks, the employer is allowed to prorate the salary
to reflect the time actually worked. So, if the employee is paid a salary of $500 and is
terminated after working only two days this week, the employer need only pay him $200.
Dealerships often pay salaries to other employees such as service writers,
warranty administrators, and new salespeople, and these employees have been known
to make similar claims. While no state or federal law or regulation exists requiring payment
of their entire salary in the final week of employment, these employees still threaten
lawsuits or wage claims based on their belief that they must be paid their entire salary
even if they work only a partial week. One way to avoid these kinds of disputes is to spell
out in each employee’s pay plan that their salary will be prorated in their initial and final
weeks of employment. Another option would be to pay these employees a daily salary
(e.g., $100 per day, rather than $500 per week).
Employers may not withhold wages owed the employee to offset a debt owed to
the dealership (e.g., unreturned uniforms, damage to a vehicle, cash shortage, etc.).
Payment must be made in cash or by check, “free and clear” of any charges.
Employees must be able to cash their paychecks without paying a fee. Direct deposit is
permitted with the employee’s written consent.
The law specifically prohibits an employer from attempting to avoid these
provisions by entering into a separate agreement with employees. [M.G.L. c. 149, § 148.]
Therefore, a written agreement signed by the employee permitting deductions below
minimum wage or allowing late payment of wages or no overtime premium is void and
provides no defense to a wage claim.
Under Massachusetts law, if an employer fails to pay an employee all wages due,
the employer automatically will be liable for triple the amount due.
PAYMENT OF COMMISSIONS AT TERMINATION
When a salesperson leaves a dealership, the question often arises as to what
commissions are “definitely determined and due.” For example, if a salesperson has sold
a vehicle but leaves the dealership before it is delivered, is he or she entitled to the
commission? In some cases, a vehicle may be ordered weeks or even months before it
is actually delivered. Most dealers believe the delivery of the vehicle is a critical and
integral part of the sale and prefer not to pay commissions to former employees. However,
absent some written agreement or well-established practice to the contrary, the general
rule is that a salesperson earns the commission when the customer signs the buyer’s
order, because that is when the sale is actually made.
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Therefore, if a dealership does not want to pay commissions on vehicles not yet
delivered, it should carefully define when the “sale” is made and when the commission is
earned or due. A dealership has the right to state that a commission will not be earned or
payable until the vehicle is delivered, the deal is fully funded, and the office has processed
all necessary paperwork, including the title to the trade-in and the payoff. The best way
to establish such a practice is to include explicit language in the written sales pay plan.
See Chapter 23, “Avoiding Problems With Sales Pay Plans.” That said, the issue of when
a commission is “earned’ is a gray area under Massachusetts law and a court might find
a commission was earned regardless of how a pay plan defines it. This area of the law is
nuanced and guidance should be sought.
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Advisory from the Attorney General’s
Fair Labor and Business Practices
Division
on Vacation Policies
Pursuant to G.L. c. 23, § 1(b), the Attorney General issues the following advisory:

VACATION POLICIES
Vacation Payments Are Wages
Employers who choose to provide paid vacation to their employees must treat those payments
like any other wages under G.L. c. 149, § 148. See Massachusetts v. Morash, 490 U.S. 107 (1989).
Like wages, the vacation time promised to an employee is compensation for services which vests as the
employee’s services are rendered. Upon separation from employment, employees must be compensated
by their employers for vacation time earned “under an oral or written agreement.” G.L.c. 149, § 148.
Withholding vacation payments is the equivalent of withholding wages and, as such, is illegal.
Employers may establish the terms of employment and determine the hourly rate or salary to be
paid as well as how many hours the employee is expected to work. Employers may likewise establish
the amount of paid vacation the employee will receive and/or a specific time of the year when the
employee can take a vacation, depending on the needs or demands of the business. Employers may
establish procedures regarding the scheduling of vacations; (i.e., whether employees must notify the
employers as to their intent to take vacation, when they intend to take it, and how much vacation time

they plan to take.)
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No Forfeiture of Earned Vacation Time
General Laws c. 149, § 148 provides that no employer shall “by special contract with an
employee or by any other means exempt himself” or herself from the statute or from its penalty
provision in Section 150. Since the statute provides for the timely payment of all wages earned, an
employer may not enter into an agreement with an employee under which the employee forfeits earned
wages, including vacation payments. Examples of these agreements are vacation policies that condition
the payment of vacation time on continuous employment or that require that employees provide notices
to quit. Employees who have performed work and leave or are fired, whether for cause or not, are
entitled to pay for all the time worked up to the termination of their employment, including any earned,

unused vacation time payments.
Generally, time earned under any vacation policy need be compensated only with the equivalent
time off. The exception is where an employee separates from employment or where an employee
agrees to receive monetary compensation in lieu of vacation time.

Accrual of Vacation
An employer may cap the amount of vacation time that an employee may accrue or earn. For
example, an employer may state that after accruing a total of four weeks of vacation leave, the
employee will cease to earn any additional vacation time until the employee uses some of the
accumulated vacation time. Thus, the employee would not earn additional vacation time until the
employee’s total vacation time falls below four weeks. While the employee retains all earned vacation
leave, the employer is permitted to cap, prospectively, the amount of vacation time or pay which it must

provide to the employee.
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An acceptable variation of an accrual cap is the vacation policy known as “use it or lose it.”
Under this policy, employees must use all of their accumulated vacation time by a certain period of time
or lose all or part of it. Some policies allow the employees to “carry over” a certain number of hours of
vacation after the expiration of the designated time period. The “use it or lose it” policy effectuates a
cap on accrual by limiting the total amount of vacation time that an employee may accrue during the
term of their employment. Under such policies, the employer must provide adequate prior notice of the
policy to employees and must ensure that employees have a reasonable opportunity to use the
accumulated vacation time within the time limits established by the employer. Otherwise, a cap on
accrual or a “use it or lose it” policy may result in an illegal forfeiture of earned wages.

Pro-rating Vacation Pay
Employers can protect themselves by adopting clear and unambiguous vacation policies. For
example, an employer may provide that employees begin to earn vacation time after a specific
probationary period, such as after six months of employment. Another example of an unambiguous
policy is one that provides that an employee earns vacation time at a rate of one day at the end of each

month.
However, a policy that provides for employees to earn a given amount of vacation “a year,”
“per year,” “on their anniversary date,” or “every six months” is not clear because the definitions of the

time periods are imprecise and subject to confusion concerning their start and end dates. Where an
employer’s policy is ambiguous, the actual time earned by the employee will be pro-rated according to
the time period in which the employee actually works. For example, if an employee is to receive twelve
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vacation days “in a year,” and the employee voluntarily or involuntarily terminates his or her
employment after ten months of employment, the employee would be entitled to ten vacation days or
one day per month worked. Discharge prior to one year without pro rata payment constitutes failure to

pay wages earned under Section 148.
Annual Leave
Some employers combine sick leave, personal leave, vacation leave, and/or other types of
leave into one general category called “annual leave.” This combined leave is also called paid time off,
earned time, or paid days off. Employers who provide annual leave instead of vacation leave should
designate the amount of hours or days of the leave which are considered vacation time. Employers
who have previously designated vacation time in this manner, whether orally or in writing, shall produce
proof of such designation to rebut a complaint of unpaid wages pursuant to G.L. c. 149, § 148.

All Amendments to Vacation Policies Apply Prospectively
As is the case with any condition of employment affecting wages, employers may amend the
terms of their vacation policies at any time. Any such amendment, however, must be prospective in

nature.
We urge employers to give employees copies of their written vacation policy in advance and to
have each employee acknowledge in writing his or her understanding of the policy.
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12.
EQUAL PAY

FEDERAL LAW
Under the federal Equal Pay Act, all employers must pay equal wages to women
and men in the same establishment for performing substantially equal work. The law
covers jobs requiring substantially equal skill, effort, and responsibility and are performed
under similar working conditions. The law covers all forms of pay, including, but not limited
to, salary, overtime pay, bonuses, stock options, profit sharing, vacation and holiday pay,
and reimbursement for travel expenses and benefits. Unequal compensation can be
justified only if the employer shows the pay differential is attributable to a fair seniority,
merit, or incentive system, or a factor other than sex.
MASSACHUSETTS
The revised Massachusetts Equal Pay Act took effect on July 1, 2018, and it
prohibits employers from paying employees of a different gender at different rates
provided they are doing “comparable work.” The law also bars inquiries about salary
history. “Comparable work” is work requiring substantially similar working conditions.
“Substantially similar” means all those factors must be “alike to a great or significant
extent, but are not necessarily identical or alike in all respects” for work to be comparable.
The only lawful justifications for pay disparities between employees of different genders
who perform comparable work are the following:


a system that rewards seniority with the employer (provided, however, time spent
on leave due to a pregnancy-related condition and protected parental, family, or
medical leave cannot reduce seniority);



a merit system;



a system which measures earnings by quality and quantity of production, sales, or
revenue;



the geographic location in which a job is performed;



education, training, or experience to the extent such factors are reasonably related
to the particular job in question; or



travel, if the travel is a regular and necessary condition of the particular job.

Noticeably absent from this list is the catch-all “any reason other than gender” defense
that exists under the federal Equal Pay Act and most other states’ equal pay laws.
Salary history cannot justify a pay disparity. Employers may not ask applicants
for salary history information, nor can employers justify pay disparities based upon salary
history. However, employers can ask prospective employees about salary expectations,
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so long as such questions are not framed in a way intended to elicit information about
salary or wage history.
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13.
DEDUCTIONS FROM WAGES
FEDERAL LAW
Federal wage law permits employers to make deductions from an employee’s
wages, even if it takes the employee below the minimum wage, provided the deductions
are required by law (e.g., state and federal taxes, Social Security, garnishments, child
support orders, etc.). The employer also may make deductions that cut into the
employee’s receipt of minimum wage or overtime for things provided for the employee’s
benefit, such as group health insurance, savings bonds, demo charges, etc.
However, the law does not permit employers to make deductions that cut into the
employee’s receipt of minimum wage or overtime for the employer’s benefit, such as
recouping damage to vehicles, cash shortages, and the sale of goods or services in
excess of their cost to the employer. These deductions only may be made from the
amount the employee is paid in excess of the minimum wage and overtime.
$18.00

$12.00
PERMITTED DEDUCTION

$7.25

0 hrs

40 hrs

50 hrs

Example: Non-exempt employee is paid $12 per hour and works 50 hours. The
maximum deduction that may be made under the federal law is the difference between
the employee’s hourly rate and current minimum wage for the first 40 hours worked. The
deduction may not affect any overtime due.
$12/hour - $7.25/hour = $4.75/hour x 40 hours = $190.00
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RESTRICTIONS ON DEDUCTIONS FROM SALARIES OF EXECUTIVE,
ADMINISTRATIVE AND PROFESSIONAL EMPLOYEES
One requirement of the executive, administrative, and professional exemptions is
that the employee be paid on a “salary basis” and receive at least $455 per week. “Salary
basis” of pay requires that the employee receive a “predetermined amount” of
compensation each pay period, and this amount may not be reduced due to variations in
the quantity or quality of the work performed. If the employer makes a deduction from the
salary (or “docks” the salary) of these employees, they no longer would receive their full
salary and, therefore, are not being paid on a “salary basis.” As a result, they may lose
the overtime exemption. This is true even if the amount of the salary after the deduction
remains well in excess of $455.
A salaried executive, administrative, or professional employee must be paid his or
her full salary if the employee performs any work during the workweek, without regard to
the number of days actually worked. Of course, if the employee performs no work at all
during the week, the employee need not be paid any salary. If the employer elects to
close the business due to weather, production problems, etc., and the employee is ready
willing and able to work, the employee still must be paid.
Employers may make deductions from the salaries of executive, administrative,
and professional employees only under the following circumstances:


Deductions from a salary may be made when the employee is absent from work
for one or more full days for personal reasons, other than sickness or disability.
Thus, if the employee takes two days off to take care of some personal affairs,
the salary may be reduced proportionately, without destroying the salary basis
of pay and the employee’s overtime exemption.



Deductions from a salary may be made for absences of one or more full days
occasioned by the sickness or disability (including work-related accidents) if the
deduction is made in accordance with a sick pay plan or policy of providing
compensation for loss of salary occasioned by sickness or disability, when the
employee is absent from work for one or more full days for personal reasons,
other than sickness or disability. For example, if an employee is allowed five
sick days, and misses two days in one week, the employer may deduct two days
of salary, and replace them with two days of paid leave. His check will be the
same, but his leave account will be reduced by two days.



Deductions may also be made for full day absences due to illness or disability
before the employee has qualified for sick leave or short-term disability or after
the employee has exhausted his or her leave benefit. For example, if a new
employee does not earn sick pay until he has been with the company for six
months, and he misses one day due to illness during his third month, the
employer may reduce his salary by the equivalent of one full day. Similarly, if an
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employee has used all five of her sick days and is out sick for 1.5 days, the
employer may reduce her salary by the equivalent of one full day (not 1.5,
because the deductions are made only for full day absences).


Deductions may not be made for jury duty, service as a witness, or temporary
military leave. However, the employer can offset any amounts the employee
receives for his or her service.



Deductions may be made in any amount for penalties imposed in good faith for
infractions of “safety rules of major significance.” “Safety rules of major
significance” include those related to the prevention of serious danger in the
workplace or to other employees, such as rules prohibiting smoking in explosives
plants, oil refineries, and coal mines.



Deductions may be made for unpaid disciplinary suspensions of one or more full
days imposed in good faith for infractions of workplace conduct rules, provided
the suspension is imposed pursuant to a written policy applicable to all
employees. For example, an employer may suspend an employee who has
violated the employer’s published no harassment policy for three days, and
reduce his salary accordingly.



Deductions may be made in the initial and final weeks of employment. For
example, if the employee leaves after working three of the normal five days in
the workweek, her salary may be reduced proportionately.

Special federal Family and Medical Leave Act exception:


Deductions generally may not be made from the salary of an exempt executive,
administrative, or professional employee for any hourly or part-day absences, or
for whole-day absences caused by sickness or disability where the employer
does not maintain a plan providing for compensation for loss of salary caused
by sickness or disability.



But, as the result of a special exception which was included in the FMLA,
deductions may be made without affecting the salary basis for any hours, partdays, or whole days taken as FMLA-qualifying intermittent leave, which can be
either (i) leave in separate blocks of time due to a single FMLA-qualifying reason;
or (ii) FMLA-qualifying reduced-schedule leave; that is, leave scheduled on a
part-day basis or a whole day basis, such as a half-day off or a whole-day off
every other day.

Permissible whole day deductions must be computed in terms of a day’s pay or in
multiples of that amount for each whole day missed. For instance, permissible deductions
for an employee who normally works a five-day week would be calculated in increments
of 1/5th of the individual’s salary.
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Finally, it is important to note that, under federal law, a dealer may make deductions
from commissions or other compensation paid to an executive, administrative, or
professional employee without affecting their exempt status. A dealership also may make
a deduction from the salary of a parts employee, a mechanic, or a service writer, because
these employees are exempt from overtime by virtue of their job duties and so the
exemption does not turn on whether or not they receive a salary.
MASSACHUSETTS LAW
Three Massachusetts laws exist that impact deductions from employees’ wages:
the Minimum Fair Wage Act, the wage payment law, and the wage assignment law.
Dealerships must be careful to comply with all three.
A.

Minimum Fair Wage Law

The Minimum Fair Wage Law, which is administered by the Department of Labor
Standards, provides that an employer may not make any deduction that cuts into the
employee’s receipt of the Massachusetts minimum wage, except those required by law or
expressly allowed by law. [454 C.M.R. § 27.05(1).] Deductions required or allowed by
law include state and federal taxes, social security, garnishments, child support orders,
etc. This prohibition applies even if the employee consents to the deduction. Therefore,
it is not a defense for the employer to argue the employee signed a document authorizing
deductions impacting minimum wage or overtime.
The law also states an employer may not deduct for tardiness beyond a
proportional reduction in pay due to the actual time lost. For example, if an employee is
15 minutes late, a dealer may only “deduct” – or not pay – for the time missed. It may not
dock the employee for thirty minutes or a full hour as a penalty.
Employers may not separately charge or bill an employee for fees or amounts not
allowed as deductions. This is intended to prevent employers from getting around the
restrictions on wage deductions by requiring an employee to pay the amount outside the
payroll.
Regarding uniforms, the Minimum Wage regulations define “uniforms” as: “All
special wearing apparel which is worn by the employee as a condition of employment. It
shall be presumed that a uniform worn by any employee of any establishment is worn as
a condition of employment if such uniform is of similar design, color, or material, or it forms
part of the decorative pattern of the establishment to distinguish a person as an employee
of the place of work. Where an employer requires a general type of basic street clothing,
permits variation in the details of dress, and the employee chooses the specific type and
style of clothing, this clothing shall not be considered a uniform.” [454 C.M.R. § 27.02.]
The regulations provide that, if a uniform requires dry-cleaning, commercial
laundering, or other special treatment, the employer must reimburse the employee for the
actual cost of such service, even if it does not result in an employee receiving less than
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the minimum wage. If the uniforms are made of “wash and wear” materials that do not
require special treatment and routinely are washed and dried with other personal
garments, the employer need not reimburse the employee for uniform maintenance costs.
[454 C.M.R. § 27.05(4).] That said, if uniforms are made of “wash and wear” materials,
an employer cannot require employees to use and pay for (either directly, or by way of a
deduction from wages) a laundry service provided by the employer.
An employer may not require a deposit from any employee for a uniform or for any
other purpose, except by permission of the Director of the Department of Labor Standards.
The Director has established a “Uniform Deposit Waiver Policy.” An employer may file an
“Application for Uniform Deposit Waiver” with the DLWD, requesting permission to charge
the employee for uniforms. We are not aware of any dealership that has done this.
Dealerships continue to have problems with employees who fail to return all of their
company-provided uniforms when they are terminated or resign. Because Massachusetts
law is so strict concerning employer deductions, we recommend that dealerships not make
deductions for unreturned uniforms without consulting counsel and considering the risks
and alternatives.
B.

Wage Payment Law

The Office of the Attorney General enforces the Massachusetts wage payment law.
It provides an employer must pay each employee “the wages earned by him” within a
short time after the end of the pay period. The law goes on to state that, if the employer
does not pay all wages due, the employee can file a complaint with the Office of the
Attorney General. The employer may defend against liability by showing any shortfall in
compensation was the result of a judicially-authorized attachment of the wages, the result
of an employee authorized assignment of his wages, or the result of a “valid set-off.”
[M.G.L. c. 149, § 150.] The term “valid set-off” is not defined in the law so, for years,
confusion has existed as to exactly what the term meant.
That confusion was resolved to a great extent by the Massachusetts Supreme
Judicial Court in 2011 in Camara v. Attorney General. In that case, the employer, a waste
disposal company, had a written policy concerning “at fault” accidents. Under the policy,
if an employee damaged company property and the company determined the employee
to be “at fault,” the employee was given the choice of paying for the damage through
payroll deductions or being suspended without pay for a period of time. All employees
signed the policy when they were hired. The Attorney General challenged the deductions
as being unlawful and issued a civil citation against the company for an intentional
violation of the wage payment law.
The Supreme Judicial Court sided with the Attorney General. It first found the fact
that employees had agreed to the policy was of no effect because an employer cannot
enter into a “special contract” with employees to avoid paying all wages due. The Court
went on explain a “valid set off” must involve a clear and established debt owed by the
employee to the employer. In this case, the company unilaterally decided the “at fault”
issue, decided the amount of the damages, and did not provide a means for the employee
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to challenge these findings. As a result, the court concluded the deductions were improper
because they were not the result of a clear and established debt to the employer.
In a footnote, the Court shed some light on what might constitute a valid set-off:
“where there is proof of an undisputed loan or wage advance from the
employer to the employee; a theft of the employer’s property by the
employee, as established by an ‘independent and unbiased proceeding’ with
due process protections for the employee; or where the employer has
obtained a judgment against the employee for the value of the employer’s
property…There may well be other circumstances…in which an employer
and employee enter into a set-off arrangement that does not involve formal
judicial or administrative proceedings, but that would be valid because it can
be shown that the parties have voluntarily agreed to a set of independent
procedures for determining, in a manner that adequately protects the
employee’s interests, both the existence and the amount of the debt or
obligation…” (emphasis added)
In light of the Camara decision, and in light of the fact that the penalty for improper
deductions is automatic triple damages plus a potential fine, dealerships should be very
careful about making any deduction from an employee’s wages. The employee should
sign a document explicitly authorizing any deduction in writing, and the document should
state the exact amount of the deduction, if at all possible, as well as the number of
payments or the duration the deduction will be made. Also, remember that even if the
employee authorizes a deduction in writing, the deduction still can be challenged if the
employer unilaterally determines the amount of the deduction as it did in the Camara
decision or if it cuts into the employee’s receipt of minimum wage or overtime.
C.

Wage Assignment Law

Finally, the Massachusetts wage assignment law [M.G.L. c. 154, § 1 et seq.]
governs the procedure that must be followed if an employee wishes to have his or her
future wages paid to a third party. The Office of the Attorney General also enforces this
law. In brief, the employee must complete a specific, written assignment form that is then
given to the employer and filed with the city or town clerk. However, the law goes on to
state the assignment requirements do not apply to the following payments to a third party:








Union dues and obligations
Payments to a credit union or bank
Hospitals or medical service corporations
Charitable corporations
Insurance and annuity premiums
Purchase of government bonds
Purchase of company stock

The employee may make these deductions pursuant to a written request. [M.G.L.
c. 154, § 8.]
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14.
MEALS AND REST BREAKS
FEDERAL LAW
The Fair Labor Standards Act (FLSA) does not contain any requirement that an
employer provide paid or unpaid meal breaks or rest periods. However, in March 2010,
the FLSA was amended to require most employers to provide reasonable unpaid break
time for nursing mothers to express breast milk. The employer also must provide a private
place, other than a bathroom, for the employee. This obligation lasts for a period of one
year following the child’s birth. [29 U.S.C. § 207(r).]
If an employer provides employees with a short break of less than 20 minutes, it is
presumed to be for the employer’s benefit. The employer normally must treat the time as
“hours worked” and compensate employees for it. For example, if an employer provides
a 15-minute break in mid-morning and in mid-afternoon, the employees must be paid for
the time.
If an employer provides a meal break of at least 30 minutes and the employee is
completely relieved of all duties during that period, the employer need not count the time
as hours worked. If the employee takes a meal break at his or her desk or workstation
and is interrupted by a business-related call or a question from coworkers, of if the
employee is required to watch equipment while he or she eats, the break must be
compensated.
Federal law does not require the granting of “smoke breaks.”
MASSACHUSETTS LAW
Massachusetts law provides that employees must be given a 30-minute break after
working six hours. Generally, this break period is unpaid. However, if the employer
requires employees to remain on the premises or otherwise restricts employees’
movement while on break, the employer must treat the time as “hours worked.” The
penalty for a violation is a fine of $300 to $600. [M.G.L. c. 149, § 100.] An employee who
is scheduled to work long hours may be entitled to two breaks. For example, if an
employee begins work at 8:00 a.m. and takes a normal lunch from 12:00 to 12:30 p.m.,
he also would be entitled to another break if he works after 6:30 p.m.
An employee may voluntarily elect to work through his or her meal break or to take
less than thirty minutes. In that case, the employee must be paid for the time worked. On
the other hand, an employer may require all employees to take the full thirty-minute or
longer break. If the employer completely relieves the employees of all duties and permits
employees to leave the premises if they wish, the break time is unpaid. [DOS Op. Ltr.
MW-2003-008, 8/5/03.]
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An employee who ignores the employer’s mandatory 30-minute meal break may
still have to be paid for the time if the employer has actual or constructive knowledge that
the employee performed work during the period. [DOS Op. Ltr. MW-2005-002, 4/27/05.]
Of course, the employer can treat the violation as a disciplinary matter.
Massachusetts law says nothing about granting “smoke breaks.”
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15.
SUNDAY AND HOLIDAY PAY

FEDERAL LAW
The federal law does not require any special or additional pay for employees who
work on Sundays or on holidays. Hours paid for holidays, where the employee does not
work, need not be counted as hours worked for overtime purposes. For example, if an
employee works 10 hours a day Monday through Thursday and receives 8 hours’ pay for
a Friday holiday on which she did not work, the employee would be entitled to 48 hours
at straight time.
MASSACHUSETTS LAW
Sunday Work
The Massachusetts Blue Laws prohibit most retail employers from forcing, or
penalizing an employee for refusing to work, on a Sunday. The laws also require most
retailers to pay Sunday premium pay to all employees (other than exempt executive,
administrative, and professional employees) who work on a Sunday. [M.G.L. c. 136
§ 6(50).] Sunday premium pay is calculated much like you would calculate overtime for
the hours worked on Sunday. An employee such as a technician who is exempt from
overtime still is entitled to premium pay if he works on Sunday.
NOTE TO DEALERS: In July 2018, Governor Baker signed into law Chapter 121
of the Acts of 2018, informally known as the “Grand Bargain.” This law,
among other things, will gradually eliminate the Sunday premium pay
requirement as well as the premium pay requirement for partially restricted
and restricted holidays. In 2019, the premium pay requirement will drop to 1.4
times the employee’s regular rate, then in 2020 to 1.3, in 2012 to 1.2, in 2022 to
1.1, and in 2023 to 1.0, totally eliminating the premium pay requirement.
The following table shows the applicable Sunday/holiday premium pay at the
minimum wage in each of the next five years (accounting for the annual increase
in minimum wage).
Effective Date
Current
Jan. 1, 2019
Jan. 1, 2020
Jan. 1, 2021
Jan. 1, 2022
Jan. 1, 2023

Sunday Premium Rate
1.5
1.4
1.3
1.2
1.1
1.0
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Cost/Hour for Sunday Work
$16.50
$16.80
$16.58
$16.20
$15.68
$15

NOTE: Some dealerships take the position that the Sunday premium pay
requirement for most retail businesses does not apply to them because they qualify for an
exemption which applies to “[t]he retail sale of fuel, gasoline and lubricating oil and the
operation of an automotive service facility.” [M.G.L. c. 136 § 6(17).] However, the
applicability of this exemption to dealerships has not been tested in court or formally
approved by the Attorney General.
In 2003, the law was amended to allow employers to credit the premium pay paid
for Sunday work against any overtime that might be due for the remainder of the week.
So, for example, if an employee works 8 hours a day, Sunday through Friday, he will work
a total 48 hours and be entitled to 8 hours at overtime. He also will be entitled to Sunday
premium pay for the 8 hours worked on Sunday. Up until January 1, 2019, the employer
can use the Sunday premium pay as a credit against the overtime due for the week. [See
Statute 2003, c.140, § 37; Swift v. AutoZone, Inc., Mass., No. SJC-09109, 4/13/04.] This
will go away beginning on January 1, 2019, with the new phase-out law. (See previous
chart.)
Holiday Work
Retail employers may require employees to work on certain legal holidays
recognized in Massachusetts, but may not require them to work on other holidays. If an
employee works on a holiday or on another day on which the employer observes the
holiday, he or she may be entitled to holiday premium pay for the hours worked, depending
on the particular holiday.
Unrestricted Holidays: Employees may be required to work on these holidays.
Employees do not have to be paid premium pay.
Martin Luther King Day
Presidents’ Day
Evacuation Day
Patriots’ Day
Bunker Hill Day
Partially Restricted Holidays: Employees may not be required to work on these
holidays and must be paid the premium pay rate as detailed in the chart on page 88 if
they do work.
New Year’s Day
Memorial Day
Independence Day
Labor Day
Columbus Day (after 12:00 noon)
Veterans’ Day (after 1:00 p.m.)
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Restricted Holidays: Employees may not be required to work on these holidays
and must be paid the premium pay rate as detailed in the chart on page 88 if they do work.
A dealership must obtain a special permit if it wishes to open on these days.
Columbus Day (before 12:00 noon)
Veterans’ Day (before 1:00 p.m.)
Thanksgiving Day
Christmas Day
The special permit discussed above is issued by the following entities:
 The police commissioner of the City of Boston for an establishment located in
Boston;
 The head of the police department of any other city or town; or
 The chairman of the board of selectmen of any town that has no police department.
The municipality may deny the permit request. Before the municipality issues a
holiday permit, permit approval also is required by the Massachusetts Department of
Labor and Workforce Development. The permit is valid for one day only. The application
for the permit must be made no later than 60 days prior to the day on which the permit is
to be used, and the permit must be issued or denied within 15 days of application. The
mayor of the city or the board of selectmen of the town sets the fee for the permit, but the
fee cannot be greater than $10. For additional information, contact your police department
or board of selectmen.
Confusion exists about “paid holidays.” Massachusetts has a number of legal
holidays. However, it does not require that any of those holidays be “paid holidays,” unless
the employee actually works on that day. In other words, if an employee does not work
on a legal holiday, no state requirement exists that he or she be paid for the holiday. If,
however, an employee does work on certain legal holidays, Massachusetts law may
require that the employee receive holiday premium pay equal to an additional one-half the
employee’s normal rate of pay for that day.
Dealerships should be aware that the Sunday and holiday premium pay provisions
apply to all employees other than executive, administrative, and professional employees.
Separate and apart from the requirement that employers pay employees for time
worked on a legal holiday is the employer’s policy concerning pay for such days. If the
dealership’s Employee Handbook or policy manual states a particular holiday is a “paid”
holiday, the dealership legally may be obligated under contract law to pay the employee
as the Handbook provides, even if the employee does not work on the holiday. It also may
be obligated to pay “holiday” pay in addition to what the Commonwealth requires when an
employee works on the holiday. Therefore, dealerships should pay special attention to the
wording of the holiday policies in their Employee Handbooks and ensure they are doing
exactly what they promised employees they would do. [See Chapter 29 regarding
Employee Handbooks.]
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16.
JURY DUTY PAY

FEDERAL LAW
Federal law does not require an employer to pay an employee while the employee
is on jury duty. However, the law does prohibit an employer from discharging, threatening
to discharge, intimidating, or coercing a permanent employee because of jury service.
Employers who violate the law are subject to claims for lost wages and attorney’s fees, as
well as injunctions and civil penalties. [28 U.S.C. § 1875.]
MASSACHUSETTS LAW
Employers must pay employees for the first three days or part thereof spent in jury
service. This includes full-time and part-time employees, temporary, and casual
employees. The employer may avoid paying this amount only by showing the court the
payments would cause “extreme financial hardship.” [M.G.L. c. 234A, § 48.] A violation
is treated as contempt of court. [M.G.L. c. 234A, § 14A.] An employer may not discharge
or penalize an employee for his or her jury service.
An employer may elect to pay an employee some or all of his or her normal
compensation for service in excess of three days to prevent a financial hardship to the
employee. However, that is not legally required. If an employer elects to pay an employee
more than the law requires, it should document this policy and ensure it is applied across
the board to all employees so as to avoid any discrimination claims.
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17.
REPORTING PAY

FEDERAL LAW
Federal law does not require any special pay when an employee reports for work
and is sent home. The employee need only be paid for the hours actually worked.
MASSACHUSETTS LAW
The Massachusetts reporting pay law is outlined in the Minimum Wage regulations
at 454 CMR § 27.04(1). This regulation provides that if an employee is scheduled or
requested to report to work on a regularly-scheduled workday, or reports to work but is
sent home because of a lack of work, the employer must pay the employee for at least
three hours at the applicable Massachusetts minimum wage. This regulation has been
interpreted as requiring the payment only when the employee has reported to work on a
scheduled workday expecting to work more than three hours and is sent home. Under
that interpretation, if the employee is called in to work on a non-scheduled workday and
gets sent home for a lack of work, the employee must be paid only for the hours he or she
actually works. Therefore, an employee who is called in to work on his or her off day and
is then sent home after working two hours, need only be paid for the two hours actually
worked, unless the employee was told that he or she would be working more than three
hours. [DOS Op. Ltr. MW-2002-017, 6/4/02.]
The Division of Occupational Safety clarified how the Reporting Pay requirement
applies to employees scheduled to work less than three hours. If an employee is, in good
faith, scheduled for less than three hours, the employer may pay the employee for only
the hours worked. For example, if an employee is scheduled for a two-hour meeting and
the employee works two hours, the “three hour rule” is inapplicable, and the employer
must pay the employee for only the hours worked. [DOS Op. Ltr. MW-2007-002, 7/9/07.]
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18.
EARNED SICK TIME PAY
The Massachusetts Earned Sick Time (“EST”) Law went into effect on July 1, 2015.
Generally, it requires that all employees in Massachusetts be allowed to accrue and use
up to 40 hours of EST in a calendar/benefit year, subject to the terms of the law and
governing regulations. For employers of 11 or more employees, EST must be paid. For
employers of 10 or less employees, EST may be unpaid.
Employees must begin accruing EST from their date of hire onward and, generally,
must earn at least one hour of EST for every 30 hours they work, up to a maximum of 40
hours per calendar/benefit year. A calendar/benefit year is any 12-month period the
employer chooses to use, be it a calendar year (i.e., January 1st to December 31st), tax
year, fiscal year, or anniversary year (i.e., each employee’s hire date to the next).
If you do not want to track employee time in such a manner, you have a couple of
options. You can frontload EST, which may be more appropriate for full-time employees
than for part-time. For example, you can give your full-time employees 40 hours of EST
on January 1st of each year for use during the calendar year. (You need not provide the
same for part-time employees, and may simply grant them EST on a proportional basis.)
Alternatively, the regulations provide an incremental accrual method based on the
average number of hours an employee works per week:








Employees working an average of 37.5 to 40 hours per week accrue 8 hours of
EST per month for 5 months.
Employees working an average of 30 hours per week accrue 5 hours of EST
per month for 8 months.
Employees working an average of 24 hours per week accrue 4 hours per month
for 10 months.
Employees working an average of 20 hours per week accrue 4 hours per month
for 9 months.
Employees working an average of 16 hours per week accrue 3 hours per month
for 10 months.
Employees working an average of 10 hours per week accrue 2 hours per month
for 10 months.
Employees working an average of 5 hours per week accrue 1 hours per month
for 10 months.

If an employee’s average hours worked per week is somewhere in between these stated
averages (for example, 25 hours), you should use the more generous metric (e.g., treat
the 25 hour/week employee as one who averages 30 hours, and have him or her accrue
5 hours of EST per month for 8 months).
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Employees are not entitled to use EST until their 90th day of employment. The EST
Law permits employees to use EST for the following purposes:






to care for the employee’s own physical or mental illness, injury, or medical
condition;
to care for the employee’s child, spouse, parent, or parent of a spouse, who is
suffering from a physical or mental illness, injury, or medical condition;
to attend the employee’s routine medical appointment or a routine medical
appointment for the employee’s child, spouse, parent, or parent of spouse,
to travel to and from an appointment, a pharmacy, or other location related to
the purpose for which EST was taken; and
to address the psychological, physical or legal effects of domestic violence.

The smallest amount of EST an employee can use is one hour. For use beyond
one hour, an employee may use EST in either hourly increments or the smallest increment
the dealership uses for recording other kinds of absences.
EST cannot be invoked as an excuse to be late for work without an authorized
purpose. An employee may not accept a specific shift assignment with the intention of
calling out sick for all or part of the shift. An employer can require written verification that
an employee has used EST for an allowable purpose after using any amount of EST, but
it can request medical or other documentation, only after the employee misses at least 3
consecutive days (or 24 consecutive hours) he or she was scheduled to work.
EST may run concurrently with leave under the FMLA and other state leave laws.
Moreover, if a dealer already provides paid leave that accrues as generously as the EST
Law requires, and may be used for the same purposes as the EST Law, the dealer will be
in compliance. No additional leave is required.
If an employee’s EST is frontloaded (i.e., 40 hours at the beginning of the calendar
year), he or she does not carry over any unused EST into the subsequent calendar year.
If an employee’s EST is anything other than entirely frontloaded, he or she must be
allowed to carryover any unused EST into the subsequent calendar. However, once an
employee has accrued 40 hours of EST, further accrual can be delayed until he or she
uses some. In any event, an employee is only entitled to use up to 40 hours of EST in
any calendar year regardless of the number of hours he or she has accrued. Employers
need not pay out any unused EST upon termination.
This is by no means an exhaustive review of the Massachusetts EST Law. Dealers
are well-advised to have competent counsel review their EST policy to ensure compliance.
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19.
CHILD LABOR
Both federal and Massachusetts law regulate the employment of children in the
workplace. The following is a composite summary of the federal and Massachusetts child
labor restrictions, listing the most protective provision of either law.
CHILD LABOR RESTRICTIONS
A.

MINORS UNDER 16 YEARS OF AGE

Minors under 16 years of age may not be employed at a mercantile or mechanical
establishment.
B.

MINORS 16 AND 17 YEARS OF AGE

(1)

May not work before 6:00 a.m. or after 10:00 p.m., except minors may work
until 11:30 p.m. on evenings when there is no school scheduled the following
day.

(2)

Minors who work after 8:00 p.m. must be under the direct and immediate
supervision of an adult.

(3)

May not work more than 48 hours a week, more than 9 hours a day, or more
than 6 days a week whether or not school is in session.

(4)

May not work in a “hazardous occupation,” including driving a vehicle or
forklift, working more than 30 feet above the ground, operating saws or
shears or crushers, operating buffing or polishing equipment, cleaning
hazardous machinery, or operating hoisting apparatus.

(5)

May not operate a motor vehicle of any kind except in the course of
employment in an automobile repair shop. NOTE: See additional federal
restrictions in Chapter 20.

(6)

Must have an “Educational Certificate,” which is issued by the
Superintendent of Schools.

NOTE: A parent may not waive any of the above requirements for a minor child.
Therefore, any form of verbal or written permission from a parent permitting their
minor child to work in violation of any of these restrictions will be invalid. [M.G.L.
c. 149, § 57.]
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C.

RECORDS / POSTERS

Any employer employing a minor must post a printed notice stating the number of
hours of work to which minors are limited for each day of the week, the hours of beginning
and stopping work, and the start and stop times for meal periods. [M.G.L. c. 149, § 56.]
D.

PENALTIES

Both criminal and civil penalties exist for violation of the child labor restrictions.
Questions or additional information:
Federal: U.S. Department of Labor, Wage and Hour Division, (617) 624-6700, or
its website at: www.dol.gov.
Massachusetts: Office of the Attorney General, Fair Labor and Business Practices
Division, (617) 727-3465 (Boston) or (413) 784-1128 (Springfield), or its website at:
www.mass.gov/ago/doing-business-in-massachusetts/labor-laws-and-publicconstruction/
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20.
RESTRICTIONS ON THE OPERATION
OF VEHICLES BY MINORS
FEDERAL LAW
A federal law, known as the “Drive for Teen Employment Act,” allows 16- and 17year old minors to operate vehicles in connection with their employment, subject to the
following restrictions:
1.

Minors who are 16 or 17 may operate a motor vehicle on private
property.

2.

Minors who are at least 17 may drive on the public roadways if all
of the following conditions are met:
a. Driving is restricted to daylight hours;
b. The employee holds a valid license for the type of driving involved and the
employee had no record of any moving violation at the time of hire;
c. The employee has successfully completed a state-approved driver
education course;
d. The vehicle is equipped with seatbelts and the driver has been instructed to
use the seat belts;
e. The vehicle does not exceed 6,000 pounds GVW;
f. The driving does not involve towing of vehicles, route deliveries or route
sales, the transportation for hire of property, goods or passengers, or urgent
time-sensitive deliveries;
g. The driving does not involve more than two trips for delivery
of goods in a single day, or more than two trips for the transport of
passengers in a single day, or transporting more than three passengers at
any time, or driving beyond a 30-mile radius from the employee’s place of
employment; and
h. The driving constitutes no more than 1/3 of an employee’s work time in
any workday and no more than 20% of an employee’s work time in any
workweek.
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MASSACHUSETTS LAW
Massachusetts law provides that minors who are under the age of 16 may not be
employed in any capacity on a moving motor vehicle. [M.G.L. c. 149, § 61(21).] However,
minors who are 16 or 17 may operate a motor vehicle, but only if it is “in the course of
employment in an automobile repair shop.” [M.G.L. c. 149, § 62(10).] This means a dealer
may allow a 16 or 17 year-old to operate a motor vehicle only if he is working in the service
department and moving the vehicle in connection with his job duties. Although no court
cases or Opinion Letters exist on the point, it would appear if the minor is working for the
sales department and is not involved in the repair of vehicles, he may not operate a vehicle
at all, even on the employer’s premises. Similarly, if the minor is working in the service
department, but is sent to pick up lunch for his coworkers, he would not be driving “in the
course of employment in an automobile repair shop” and would be in violation of the law.
Under Massachusetts law, a 16 or 17 year-old working in the service department
may road test a vehicle if it is done in connection with his employment “in an automobile
repair shop.” However, federal law strictly prohibits 16-year olds from driving off the
dealer’s premises for any reason. A 17 year-old service department employee may road
test a vehicle, provided he complies with each of the federal requirements set forth above.
Because of the severe restrictions under both federal and Massachusetts laws,
most dealerships do not allow anyone under 18 years-old to operate a vehicle on or off
their premises. We believe this is a sound practice.
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21.
ENFORCEMENT OF THE LAWS
FEDERAL LAW
The United States Department of Labor, Wage and Hour Division enforces the Fair
Labor Standards Act. The Division does not have a programmed audit or inspection
system and, therefore, generally conducts an audit or investigation when an employee or
a former employee makes a complaint, or when it learns of possible violations in other
ways. In recent years, the Division has targeted dealers who engage third-party detailers.
If an employee files a complaint involving minimum wage or overtime, the Division
normally will conduct an audit of the employer’s payroll records, going back two years. If
it finds a violation, it likely will ask the employer promptly to pay any back wages due the
complaining employee and any other employees it has found to have been paid
improperly. If the employer has violated the law in the past, the Department also may ask
for civil money penalties, which essentially are civil fines paid to the U.S. Treasury.
If the employer does not agree with the Division’s findings or does not agree to
come into compliance with the law, the Division can turn the matter over to the Solicitor’s
Office and the government’s attorneys. If the government brings a lawsuit, it normally will
seek three years of back wages, an equal amount as “liquidated” damages, plus attorneys’
fees and court costs.
An employee does not have to go to the Wage and Hour Division to recover unpaid
wages. An employee has the right under Section 16(b) of the FLSA to bring a lawsuit
without ever contacting or involving the Department of Labor or even giving the employer
notice of the problem or dispute. In such an action, the employee may seek to recover
back wages for up to three years, an equal amount as liquidated damages, attorneys’
fees, and costs. An employee also can sue an employer if he or she is subjected to
adverse employment action in retaliation for having filed a wage claim with the Department
of Labor or engaged in other protected activity.
The Wage and Hour Division also investigates child labor violations. After a
hearing, the government can impose civil penalties of up to $11,000 for each violation.
The amount will depend on the seriousness of the violation and the size of the employer.
MASSACHUSETTS LAW
The Massachusetts Attorney General’s Office enforces the Commonwealth’s
minimum wage, overtime, child labor, record keeping, and wage payment laws. The
Attorney General also has jurisdiction over claims of retaliation against employees who
complain about violations of the wage-hour laws and claims that the employer classified
an employee as an independent contractor to avoid paying proper wages.
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An employee who believes a violation of the wage payment law has occurred may
file a complaint with the Office of the Attorney General, which normally will conduct an
investigation.
NOTE TO DEALERS:
If the Department of Labor Standards or the Office of the Attorney General
conducts an investigation and requests employee payroll records, the owner,
chief financial officer, general counsel or chief executive officer of the business
personally must certify under penalty of perjury that the records provided are
true, correct, and accurate. [454 CMR § 27.07(2)]
If during an investigation a violation is found, the Attorney General can issue a
written warning or a civil citation requiring the employer to rectify the violation, pay all
wages due, and pay a civil penalty of up to $7,500 for the first unintentional offense, and
$25,000 for any subsequent unintentional offense. Intentional offenses carry even greater
civil penalties. These penalties are paid to the Commonwealth, not to the employee.
The Attorney General also may impose criminal penalties on employers even if it
finds the employer did not intend to violate the law. The penalties for the first non-willful
violation are a fine of up to $10,000 and up to six months in jail for the corporate official
responsible for the violation. A subsequent non-willful offense is punishable by a fine of
up to $25,000 and up to one year in jail. The penalties for willful offenses are even more
severe. [See Attorney General’s Advisory 98/2.]
If an employee proves he or she was discharged or otherwise discriminated against
because of having made a complaint to the Attorney General or having assisted in an
investigation, the employer is subject to a fine of up to $50,000 and up to six months in
jail.
After a wage complaint has been pending with the Attorney General for 90 days,
or a shorter time if the Attorney General agrees, the employee has the right to bring a civil
action against the employer. The employee may seek unpaid wages going back three
years, court costs, and attorneys’ fees. In addition, due to a change in the law in 2008, if
the employee proves he is entitled to unpaid wages, unpaid minimum wage, or unpaid
overtime, the court must now award damages equal to three times the unpaid wages in
every case. (Thus, a proven failure to pay of $100 in wages will result in a mandatory
judgment for $300.) Prior to 2008, these damages were at the discretion of the court and
were awarded only where the employer’s conduct was “outrageous” or reflected “an evil
motive” or “reckless indifference” to the employee’s rights. Now, triple damages are
mandatory even where the employer has made an honest mistake. In 2013, the
Massachusetts Supreme Judicial Court ruled in Lipsitt v. Joseph J. Plaud (SJC-11285)
that the Wage Act does not preempt common law claims for unpaid wages. Therefore,
an employee also can bring a claim for unpaid wages based on a common law theory of
breach of contract or quantum meruit. Such claims have a six-year statute of limitations.

100

An employee can file a lawsuit for unpaid minimum wage or overtime without first
filing a complaint with the Attorney General. The statute of limitations is three years. An
employee who believes he has not been paid all he is due may request that a justice, a
clerk of district court, or a trial justice issue a summons to an employer to show cause why
a warrant should not be issued against the employer for a violation of the wage payment
law. [M.G.L. c. 149, § 149.] If the employer is unable to show at a hearing the payment
was proper, the justice may issue a complaint, which may be prosecuted by the Attorney
General. Alternatively, an employee may bring his or her own lawsuit within three years
of the claim arising.
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22.
“INDEPENDENT CONTRACTORS” AND “CASUAL LABOR”
Some dealerships have used “independent contractors” or “casual labor” to
perform various services such as dealer trades, janitorial work, detail and striping work,
and car washing. Generally, no formal contract exists between the parties and they simply
agree on the relationship. Using independent contractors generally is considered a “winwin” situation: the dealership avoids the expense of the additional employment taxes and
employment benefits. The independent contractor avoids having to pay his share of
employment taxes and does not have any income taxes withheld. The only “losers” are
the state and federal governments, which do not collect the employment and income taxes
to which they otherwise would be entitled.
Unfortunately, many dealerships do not realize that simply calling someone an
“independent contractor” does not necessarily make him one, nor do they realize that
misclassifying an individual as an “independent contractor” when he is, in fact, an
“employee” can create serious civil and criminal liability.
FEDERAL LAW
In 2011, the United States Department of Labor announced its “Misclassification
Initiative,” which was intended to identify businesses that have misclassified “employees”
as “independent contractors” and thereby avoided paying appropriate wages, taxes, and
benefits. The Department of Labor entered into an agreement with the IRS to share
information concerning such businesses.
In 2015, the Wage Hour Administrator issued guidance on determining whether an
individual is an “employee” or an “independent contractor” in a lengthy document entitled
“Administrator’s Interpretation No. 2015-1.” The document outlined the “economic
realities” test traditionally used by the Department of Labor which includes an analysis of
the following six factors:


whether the work performed is an integral part of the employer’s business;



whether the worker’s managerial skill affects the worker’s opportunity for profit
or loss;



whether the worker’s investment is relatively minor as compared to the
employer’s investment;



whether the worker exercises business skills, judgment, and initiative in the
work performed;
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whether the worker is retained on a permanent or indefinite basis; and



whether the worker has control over meaningful aspects of the work performed.

The Department of Labor’s ultimate inquiry is whether the worker is “economically
dependent” on the employer or is truly in business for him or herself. The bottom line is
that the guidance demonstrates the Department’s general hostility toward the use of
independent contractors and suggests it will continue aggressively to question the use of
such arrangements by employers in all industries.
If the Department of Labor concludes a worker is an “employee” rather than an
“independent contractor,” it will demand the employee be paid at least minimum wage for
all hours worked plus any overtime due. This is true regardless of the compensation
arrangement between the worker and the employer. In addition, the Department may
share information learned in its investigation with the IRS as well as state agencies.
Some dealerships in Massachusetts already have experienced the Department’s
aggressive stance with respect to the use of independent contractors. In 2012, the
Department began auditing dealerships around the country, including several in
Massachusetts, to determine how they were compensating their detailers. Such audits
continue to this day. In some cases, where the dealership used an outside company to
perform detail work and the outside company was not in full compliance with the federal
minimum wage and overtime laws, the Department takes the position that the dealership
was a “joint employer” of the detailers and, therefore, is liable for any unpaid wages.
MASSACHUSETTS LAW
As tough as the federal law is, the Massachusetts statute is even tougher. The
Massachusetts Independent Contractor Law [M.G.L. c. 149, § 148B] draws the line
between “employees” and “independent contractors.” The law provides an individual
performing any service shall be considered to be an “employee” rather than an
“independent contractor” unless he or she meets all three of the following tests:
1. the individual is free from control and direction in connection with the
performance of the services, both under his contract for the performance of
services and in fact; and
2. the service is performed outside the usual course of business of the employer;
and
3. the individual customarily is engaged in an independently-established trade,
occupation, profession, or business of the same nature as that involved in the
service performed.
The law goes on to state the fact that the employer does not withhold taxes or pay for
unemployment insurance or workers’ compensation insurance for the individual “shall not
be considered in making a determination” of the individual’s status.
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The law also provides if an employer incorrectly classifies an individual as an
independent contractor, such individual may sue for unpaid wages, triple that amount as
liquidated damages, attorneys’ fees, and court costs. If the misclassification is deemed to
be “willful,” the employer is also subject to a penalty of up to $10,000 or six months in jail
for the first offense.
In 2008, the Office of the Attorney General issued a seven-page Advisory that
explained the law in detail and outlined the factors employers must consider in determining
whether an individual is an “employee” or an “independent contractor.” (Advisory 2008/1,
included at the end of this chapter.) Simply put, if an individual is performing work on your
premises, that individual most likely will be considered an “employee”—entitled to
minimum wage and overtime—unless you can prove otherwise.
COMMON PROBLEMS
Dealer Trade Drivers/Auction Drivers:
These individuals often are retirees who work for a dealership sporadically on an
“as needed” basis. Unless they work for, and are paid by, a company that performs the
same services for a number of different dealerships, they clearly are “employees” under
both state and federal laws. This means these individuals should be placed on the payroll
as part-time employees. They should be required to maintain a record of their hours
worked each day and should always receive at least the Massachusetts minimum wage
for all time worked, even if they are paid on a “per trip” or mileage basis. Although they
rarely, if ever, work more than 40 hours in a week, a dealership must pay overtime for any
time worked in excess of 40 hours.
Detail/PDI Employees:
These individuals typically clean and wash new and used cars to prepare them for
sale or delivery. Sometimes these individuals are provided through an outside contractor
who provides such services to a number of different dealerships and performs the actual
detail work at its own location. In that case, these workers likely are employees of the
detailing company. However, if the detailing company only services your dealership and
the workers perform their detail work on your premises, they very likely will be deemed to
be the dealership’s employees, regardless of how the dealership might characterize them.
Therefore, they should receive minimum wage and overtime and maintain an accurate
timecard.
Dent and Ding/Striper:
The “dent and ding” man or a pinstriper could be a bona fide independent contractor
if he has his own equipment and provides services to a number of different dealerships.
However, if he works exclusively for one dealership or a dealership group and keeps his
supplies and equipment at one location at the dealership, he is likely to be found to be an
employee. If that is the case, he must receive at least Massachusetts minimum wage for

104

all hours worked, receive overtime if he works more than 40 hours in a week, and keep a
time record.
Manager:
Some dealerships have brought a new General Manager or other high-level
manager on board as an “independent contractor” to see if he is a “good fit” before actually
hiring him. The dealer believes this will protect the dealership from liability if he later
decides the manager is not a good fit. Unfortunately, the opposite is true. No question
exists the manager would be found to be an employee, regardless of how the parties
characterize their relationship. While any wage-hour liability is unlikely, the employee may
be entitled to health insurance and other employment benefits and may be allowed to sue
for FMLA and other employment law violations.
In sum, dealers should realize that just because the individual is happy with the
“independent contractor” status or even may have suggested it him or herself, the
dealership still can have problems in the future. Problems involving misclassification can
impact a dealership in a number of different ways:


a wage complaint to the Attorney General from a former, now disgruntled
“independent contractor”;



a complaint to the Board of Workers Compensation from an individual who was
injured on the job but denied coverage by the dealership’s insurer because he
or she was never listed as a covered employee;



an unemployment tax audit resulting from an individual’s application for
unemployment compensation benefits where there is no record of any employer
payments on his or her behalf;



a federal tax audit resulting from the individual’s failure to pay taxes on
payments made to him on a 1099;



a federal tax audit resulting from the dealership’s failure to withhold and remit
income taxes on the individual’s earnings;



an Immigration and Customs Enforcement (ICE) audit of the dealership’s I-9
forms which discloses an undocumented “independent contractor”;



a complaint to the Attorney General from another employee or competitor or
even the individual’s ex-spouse; or



a lawsuit for negligence because the individual assaulted or stole from a
customer and the dealership failed to check his criminal record because he was
not an “employee.”

Determining whether an individual is an “employee” or an “independent contractor”
can be complicated. It will depend on the specific details of the day-to-day relationship
and may have a different outcome depending on which agency is making the
determination. However, given the potential civil and criminal liabilities as well as the
Massachusetts assumption that everyone is an employee “until proven otherwise,” a
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dealership should think long and hard before classifying anyone as an “independent
contractor.”
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23.
AVOIDING PROBLEMS WITH SALES PAY PLANS
In developing a pay plan for salespeople, a dealership is looking for a
compensation system that will motivate salespeople to exert their greatest effort to sell
and reward them for their efforts. As a result, most salespeople are paid on a commission
basis, receiving a portion of the profit on each vehicle sold. Most salespeople accept the
position with the understanding they will be paid on a commission basis and their
compensation is tied directly to their personal production.
It is not enough, however, for a dealership simply to pay salespeople a commission
on the vehicles they sell. The dealership also must ensure their pay plan complies with
both federal and Massachusetts wage-hour law. It also must ensure no confusion exists
concerning the manner in which commissions and other compensation is calculated.
A.

WAGE AND HOUR ISSUES

The federal minimum wage currently is $7.25 per hour, and federal law contains a
specific exemption from overtime for salespeople engaged in the sale of cars and trucks.
So compliance with federal law is simple: the salesperson must receive compensation of
at least $7.25 per hour for all the hours worked each week.
Things are not so easy under Massachusetts law, however: the Massachusetts
minimum wage is higher than the federal minimum wage: $11 per hour in 2018, $12 per
hour in 2019, and increasing to $15 per hour in 2023. Furthermore, Massachusetts law
does not contain an exemption from overtime for salespeople. Therefore, as a general
rule, dealerships in Massachusetts can pay their salespeople on a commission basis, but
must ensure the commissions are sufficient to cover the first 40 hours worked in a work
week at the applicable Massachusetts minimum wage and all time in excess of 40 hours
at no less than 1.5 times the applicable minimum wage. Paying salespeople an hourly
wage or a salary in addition to a commission complicates a dealership’s wage-hour
compliance (see below).
Weekly commissions only
Dealerships that pay their salespeople only commissions paid weekly must ensure
they receive enough commissions to cover their first 40 hours worked at the
Massachusetts minimum wage and all overtime hours at 1.5 times the Massachusetts
minimum wage. If the commissions are sufficient to cover these amounts, no additional
compensation should be due under federal or Massachusetts law. If they are not, the
dealership must supplement the employees’ commissions to bring them up to that level.
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Example:
Salesperson works 48 hours and receives commissions of $650.
$11/hour x 40 hours =
$16.50/hour x 8 hours =
Total MW and OT due:

$440 (2018 Massachusetts minimum wage)
$132
$572

Because the commissions for the week are $650, in excess of the required $572,
no additional compensation is due.
NOTE TO DEALERS:
After the Massachusetts Minimum Wage regulations were revised in 2015, a
number of lawsuits were filed claiming an employee who was paid 100%
commissions still was entitled to overtime even if the employee’s commissions
exceeded the required minimum wage for the first 40 hours and 1.5 times
minimum wage for all overtime hours. As of this writing, these lawsuits have
not been resolved. We believe these cases misconstrue the meaning of the
Minimum Wage regulations and that the claims ultimately will be dismissed.
If, however, the salesperson has a bad week, the dealership will need to
supplement
commissions
to bring
him up to in
at this
leastarea.
the required
MSADA
will keepthe
itsemployee’s
members apprised
of any
developments
minimum wage and overtime.

Example:
Salesperson works 48 hours and receives commissions of only $400.
$11/hour x 40 hours =
$16.50/hour x 8 hours =
Total MW and OT due:

$440 (2018 Massachusetts minimum wage)
$132
$572

Because the commissions for the week are only $400, less than the required wages
($572), the dealership must supplement the commissions to bring him up to at least
the required minimum wage and overtime. In this example, the dealership must
pay the salesperson an additional $172 to get his wages for the week up to $572
for the week.
A dealership may, if it wishes, carry any supplemental payment forward and recoup
it from commissions paid in future weeks. However, the employee’s commissions—
after any deduction—still must be enough to cover the required minimum wage and
overtime for the week. If a dealership wishes to recoup the supplement, it should
make that clear in the pay plan.
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Weekly commissions plus a salary
Dealerships that pay their salespeople weekly commissions plus a weekly salary
must pay overtime on the salary (but not the commissions) if the sales person works more
than 40 hours in a week. The Massachusetts wage-hour law provides that, when
calculating overtime, an employer may disregard all “commissions, draw accounts,
bonuses, and other incentives based on sales or productivity” and calculate overtime due
on the salary only.
If the dealership pays a salary, it first must ensure it covers the Massachusetts
minimum wage for all hours worked in the week. If it does not, the employer must pay the
employee a supplement to bring the salary up to at least the applicable Massachusetts
minimum wage for all hours worked during the week and then pay any overtime premium
on that higher salary.
If the dealership pays an hourly wage, it must be at least the Massachusetts
minimum wage and the dealership must pay overtime at the rate of 1.5 times the hourly
rate for all time worked in excess of 40 hours.
NOTE: The fact that the employee’s commissions exceed the amount of overtime
due on the salary or hourly wage does not excuse the dealership from making this
overtime payment.
Example:
Salesperson works 50 hours and receives a weekly salary of $650 plus a
commission of $700 this week.
To calculate Massachusetts overtime due:


First, you disregard any commissions earned.



Then, you divide the salary by the hours worked in the week to determine
the “regular rate.” The “regular rate” always must equal or exceed the
Massachusetts minimum wage.
Regular rate = $13/hour ($650 ÷ 50 hours), which satisfies the minimum
wage requirement in 2018 and 2019.



The overtime due is half of the “regular rate” for all time worked in excess of
40 hours. In this example, the overtime due on the salary is $65 (0.5 x
$13/hour x 10 OT hours).



And you would pay the employee $650 (salary) + $65 (overtime) plus the
$700 in commissions.
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Example:
Salesperson works 49 hours and is paid a weekly salary of $320 plus commissions
of $500. To calculate overtime due:


You again disregard any commissions earned.



Then you divide the salary by the hours worked in the week to determine
the “regular rate.” In this example, the regular rate is $6.53/hour ($320 ÷ 49
hours). This is far below the Massachusetts minimum wage. Therefore, the
salary must be supplemented with an additional $219 to bring it up to at least
$539 (49 hours x $11/hour) (2018 Massachusetts minimum wage).



The dealership then must calculate the overtime on the new salary: $539 ÷
49 hours = $11 per hour (the regular rate). This is sufficient in 2018, but not
in 2019. Overtime due is $49.50 (0.5 x $11/hour x 9 OT hours).



And you would be required to pay the employee at least a total of $1,088.50:
($320 (salary) + $219 (supplement) + $49.50 (overtime) + $500 in
commissions.

Weekly commissions plus an hourly wage
Dealerships that pay their salespeople weekly commissions plus an hourly wage
must pay overtime on the hourly wage (but not the commissions) if the salesperson works
more than 40 hours in a week.
If the dealership pays an hourly wage, it must be at least the Massachusetts
minimum wage: $11 per hour in 2018, increasing to $15 per hour in 2023. Of course, it
can pay a higher hourly wage (e.g. $15/hour), but it then must pay overtime on that wage
at $22.50 per hour (1.5 x $15/hour), if the employee works more than 40 hours in a week.
Bi-weekly commissions
Some dealerships pay their salespeople commissions on a bi-weekly basis. This
is permissible because, under Massachusetts law, an employer may pay employees
weekly or biweekly. If commissions are paid bi-weekly, they must be sufficient to cover
minimum wage and overtime based on the employee’s hours worked in each of the two
weeks. A dealership cannot combine a 35-hour week with a 45-hour week and treat them
as if no overtime were due. Wages and overtime must be calculated independently for
each week even though they are paid at the same time.
If the bi-weekly commission payment is less than the required minimum wage and
overtime, the dealership must supplement the commissions to bring the salesperson up
to the required minimum wage and overtime.
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Example (uses 2019 minimum wage):
Week 1: Salesperson works 45 hours
Week 2: Salesperson works 50 hours
Total bi-weekly commissions earned: $975
Min comp due for Week 1: $570 (40 hours x $12/hour) + (5 hours x $18/hour)
Min comp due for Week 2: $660 (40 hours x $12/hour) + (10 hours x $18/hour)
Total compensation due: $1,230
The total compensation due is $1,230, but the commissions earned are only $975.
Therefore, the dealership must supplement the commissions with an additional
$255 to ensure the employee meets the minimum wage/overtime requirement. The
dealership can, if it wishes, carry the supplement forward and deduct it from future
commissions. However, this should be clearly spelled out in the pay plan.
Monthly commissions with weekly draws
Dealerships also may pay their salespeople commissions on a semi-monthly or
monthly basis. This is permissible so long as the dealership provides a weekly or biweekly
“draw” or advance equal to the applicable Massachusetts minimum wage for such time
worked in the week up to 40 hours and 1.5 times the minimum wage for such time worked
in the week in excess of 40 hours.
Example (uses 2019 minimum wage):
Week 1: Salesperson works 48 hours
Week 2: Salesperson works 45 hours
Week 3: Salesperson works 50 hours
Week 4: Salesperson works 52 hours
Commissions for the month are $2,800
Week 1 draw:
Week 2 draw:
Week 3 draw:
Week 4 draw:
Total draws:

(40 hours x $12/hour) + (8 hours x $18/hour) =
(40 hours x $12/hour) + (5 hours x $18/hour) =
(40 hours x $12/hour) + (10 hours x $18/hour) =
(40 hours x $12/hour) + (12 hours x $18/hour) =

$624
$570
$660
$696
$2,550

In this example, the salesperson receives four weekly draw payments during the
month, totaling $2,550. Commissions for the month are $2,800. The draws are
deducted from the commission and the employee is paid the balance ($250) shortly
after the end of the month.
If commissions were only $1,550, the salesperson would be in a deficit situation.
He would be allowed to keep all of the draw payments, but the deficit of $1,000
($2,550 - $1,550) could be carried forward to the following month and deducted
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from commissions earned in that month to the extent they are in excess of the
minimum wage and overtime requirements for that month. If the deficit cannot be
recouped the following month, it can be carried forward to subsequent months.
See generally DOS Opinion Letter MW-2003-004 (March 14, 2003). (Copy included
at end of Chapter 9.) However, if the salesperson quits before the supplement is
recouped, the dealership must write it off.
A permissible variation of this monthly pay plan would be to pay a fixed draw each
week. For example, a dealership may elect to pay a draw of $650 per week rather than
calculate overtime on the employee’s hours worked each week. This is permissible
provided the draw always is greater than the required weekly minimum wage and
overtime. In the above example, a $650 draw would more than cover minimum wage and
overtime in each of the weeks. In 2018, with a $11 per hour minimum wage, a $650 draw
would cover about 52.7 hours. In 2019, with a $12 per hour minimum wage, it would cover
about 49.4 hours.
Both federal and Massachusetts laws require that a dealership maintain an
accurate record of each salesperson’s hours worked each day and each week. This
means a dealership must ensure every salesperson keeps a timecard or an accurate
timesheet or computer record showing his or her hours worked. Failure to have accurate
time records leaves the dealership at the mercy of the employees because, in the absence
of accurate time records, the government can simply accept the employees’ own estimate
of the hours they worked.
Some dealerships pay new salespeople—especially those who are new to the retail
automobile business—a “guarantee” for a set period, usually 60 or 90 days. This
guarantee is intended to help a new employee make the transition into auto sales by
reducing the pressure to achieve quick results. Because the “guarantee” payment is not
a “commission” or “incentive” program, but more akin to a salary, dealerships should treat
a guarantee payment as a salary and pay overtime on it if the employee works more than
40 hours in a week.
If a dealership provides a guarantee, it should take care to spell out all of the details
of the guarantee: how long the guarantee will be in effect, that the “guarantee” is a
guarantee of pay and not a guarantee of continued employment, etc. Including this
language prevents a salesperson from claiming you contracted to pay him the guarantee
for the entire period, even if he is discharged before the end of the period.
Finally, if your salespeople are represented by a union and are covered by a
collective bargaining agreement, you still must satisfy federal and Massachusetts wage
and hour laws in addition to complying with the terms of the union contract. A union’s
agreement to a particular pay plan will not protect a dealership from a back wage claim
by an employee or the government if the pay plan does not comply with both the federal
or state wage laws.
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B.

CONTRACT, FRAUD AND WAGE PAYMENT CONCERNS

Ensuring a salesperson’s pay plan is in compliance with the various state and
federal wage-hour laws will not protect a dealership from every kind of lawsuit.
Salespeople and their attorneys also are filing class action lawsuits against dealerships
across the country, claiming breach of contract, fraud, and violation of state wage payment
laws. Typically, these salespeople claim the dealership promised to pay them a
percentage of the “gross profit” on each sale and failed to do so. They allege that by
deducting “packs” and other undisclosed charges from the total gross profit before
calculating their commissions, the dealership breached their pay agreement and failed to
pay them all that was due. They also claim a dealership must include all payments it
receives from a manufacturer, lender, or other vendor in calculating the actual “profit” on
a deal.
These cases are difficult to defend because, even if a written pay plan exists, it is
usually relatively sketchy, loaded with dealership jargon and subject to a number of
different interpretations. In addition, sales managers often change pay plans or add
special bonus programs from month to month to motivate their salespeople. Too often,
these changes and programs simply are announced at a sales meeting and never reduced
to writing. As a result, it is very difficult to prove exactly what the dealership actually
promised to pay its salespeople.
A rule of law exists that if a contract, such as a sales pay plan, is “ambiguous” or
unclear or confusing, the court normally will construe it against the party who drafted it. In
the case of a sales pay plan, the courts reason that if the dealership wanted to calculate
“gross profit” in some particular manner or if it wanted to make certain deductions from
the total gross profit, it could have made that clear when it drafted the pay plan.
In addition to the breach of contract claim, these salespeople also allege the
dealership has committed fraud by not fully disclosing all of the deductions it was making
or by inflating costs and charges artificially, justifying an award of punitive damages. They
also allege violations of state wage payment laws claiming that by reducing their
commissions, the dealership failed to pay them “all wages due.” In a number of states,
this subjects the dealership to liquidated damages and attorneys’ fees and costs. So a
dispute about even a small amount of commissions can easily become a very expensive
case.
To avoid these kinds of claims, we strongly recommend that dealerships adopt a
detailed, written commission schedule explaining, in layman’s terms, how the
salesperson’s compensation will be calculated. It should clearly define industry-specific
terms such as “commissionable gross profit,” “pack,” “spiff,” etc., and provide examples
as necessary to show how the actual calculations are made. The dealership carefully
should review the method it uses to calculate commissions to ensure every deduction or
adjustment made is listed or explained in the pay plan itself.
The pay plan also should address other issues which often give rise to disputes:
additional charges against the vehicle; when a commission is actually earned; how a
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commission is paid when the salesperson leaves the dealership before the vehicle is
delivered; whether contest awards are made after the salesperson leaves; etc.
Because weekly or monthly bonuses make up a significant amount of a
salesperson’s overall compensation, a dealership should include all these things in the
written pay plan, taking care to explain exactly how the bonus is calculated, when it is
paid, and what a salesperson must do to qualify for the bonus.
Finally, every salesperson should sign a copy of the pay plan. This will establish
the agreement between the dealership and the employee. If a change is made to the pay
plan, it must be made only prospectively. This applies even to “minor” changes such as
changes in packs, special incentives, or bonus programs which could affect their
compensation, even if only in a minor way. While the change can be announced and
documented in a separately-signed “codicil,” the better practice is to revise the pay plan
to incorporate the change, and then reissue the pay plan, having all of the salespeople resign it.
The following pages contain a number of different pay plan options addressing the
issues discussed above. They are intended as examples only and many other ways exist
to structure a pay plan that will satisfy federal and state minimum wage and overtime
requirements. Your pay plan should be tailored to your dealership and to federal and
Massachusetts wage laws. Because a poorly drafted pay plan—or the lack of a written
pay plan—can subject a dealership to significant back wage liability, we recommend all
sales pay plans be reviewed by competent counsel, experienced in dealership wage and
hour matters.
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DISCLAIMER
The following sales pay plan template is presented for EDUCATIONAL OR
INFORMATIONAL PURPOSES ONLY. It is not intended to be, and should not
be considered, legal advice. Wage-hour and employment matters are
affected by a number of state and federal laws. Because these laws are
complicated and sometimes conflicting, dealerships and their managers are
urged to consult with an attorney familiar with these laws before taking any
action based on the information contained in this document.

ABC MOTOR COMPANY
SALES DEPARTMENT PAY PLAN
Welcome to ABC MOTOR COMPANY! The following is a brief description of our current
Sales Department pay plan.
[NOTE TO DEALERS: - SELECT THE PAY PERIOD YOU WISH TO USE]
[A. Weekly commissions only]
Each week, generally on ____, we will pay you the commissions you have earned through
the commission cut-off date (the previous _______). If your commissions do not equal or exceed
the applicable Massachusetts minimum wage for your first 40 hours worked and 1.5 times that
amount for all time worked in excess of 40 hours in a week, we will supplement your commissions
to bring them up at least to that amount. We then will carry that supplement forward and deduct it
from your compensation (commissions and bonuses) in future weeks, provided you still receive at
least the required minimum wage and overtime.
[B. Weekly commissions and weekly salary]
Each week, generally on ____, we will pay you the commissions you have earned through
the commission cut-off date (the previous _______). We will also pay you a salary of $_______.
NOTE TO DEALERS:
The salary must be sufficient to cover all hours worked at no less than the
applicable Massachusetts minimum wage ($11/hour in 2018, $12/hour in 2019,
$12.75/hour in 2020, $13.50/hour in 2021, $14.25/hour in 2022 and $15/hour in
2023).
For example, at the 2018 minimum wage ($11/hour), if your salespeople work
40 hours a week, the salary cannot be less than $440 ($11/hour x 40hours); if
your salespeople work 45 hours a week, the salary cannot be less than $495
($11/hour x 45 hours). The dealership also will have to pay overtime on the
salary for any hours worked over 40 in the week.
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If you work more than 40 hours during the week, we will pay you an additional half-time
overtime on your salary for each overtime hour worked.
[C. Weekly commissions and hourly wage]
Each week, generally on ____, we will pay you the commissions you have earned through
the commission cut-off date (the previous _______). We also will pay you an hourly wage of
$____/hour.
NOTE TO DEALERS:
Hourly wage must be at least the applicable Massachusetts minimum wage:
$11/hour in 2018, $12/hour in 2019, $12.75/hour in 2020, $13.50/hour in 2021,
$14.25/hour in 2022, and $15/hour in 2023.
If you work more than 40 hours during the week, we will pay you 1.5 times that hourly rate for
each overtime hour.
[D. Biweekly commissions]
Every other week, generally on ________, we will pay you the commissions you have
earned during the two-week period through the commission cut-off date (the previous ______). If
your commissions do not equal or exceed the applicable Massachusetts minimum wage for your
first 40 hours worked and 1.5 times that amount for all time worked in excess of 40 hours each
week, we will supplement your commissions to bring them up at least to that amount. We then
will carry that supplement forward and deduct it from your compensation (commissions and
bonuses) in future pay periods to the extent they exceed the required minimum wage and overtime.
[E. Monthly commissions with weekly draws]
Each week, generally on ________, we will pay you a draw or advance against the
commissions you will earn during the month. The draw will equal 40 hours at the applicable
Massachusetts minimum wage plus 1.5 times the minimum wage for all time worked in excess of
40 hours in the workweek. Shortly after the end of each month, we will calculate your commissions
and settle up by paying you those amounts, less the draws we already have paid during the month.
If your commissions for the month are less than the draws we already have paid you, we will carry
that deficit forward to the following month or months and deduct it from your compensation
(commissions and bonuses) when it is in excess of that month’s draws.
INCLUDE THE FOLLOWING LANGUAGE IN ALL PAY PLANS:
Your commissions and bonuses will be calculated as described below. “Holdbacks,”
rebates, incentives, and reimbursements paid to the dealership by manufacturers, lenders, and other
vendors are not considered to be “profit” when calculating a salesperson’s commissions unless they
are specifically referenced. Your commissions also may be affected by lot fees, “packs,” repair
charges, and other items that may increase the vehicle’s value or “cost.” In addition, we reserve
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the right to make inventory adjustments, depending on business conditions, which also will affect
the vehicle’s value or “cost” as reflected on our books.
We reserve the right to make “chargebacks” to your commissions and other compensation.
Chargebacks occur when you have been paid a commission on a deal which is later reversed. They
also occur when a commission had been calculated incorrectly and must be adjusted up or down as
well as when we have to give a customer additional equipment or service because the buyer’s order
did not properly document all aspects of the sale.
We occasionally pay “cash in hand” bonuses where we will give you the bonus in cash.
Under the tax laws, we must include these amounts in your regular compensation and withhold the
proper taxes. We also conduct special incentive programs which may have the effect of raising or
lowering the compensation you receive under this Plan. If we do conduct such a program, you
normally will be advised of the terms of the program in one or more sales meetings or by memo.
Customer satisfaction is critical to our success as a dealership. Therefore, commissions are
not earned until all the paperwork has been completed, the paperwork has been processed by the
Business Office, and the vehicle has been delivered to the customer. If you are not employed when
the commission is earned, the General Manager will determine to whom the commission will be
paid. Commissions and unit credit may be split between salespeople, depending on the
circumstances, at the discretion of the General Manager. To be eligible for sales contest prizes,
you must be employed at the time the prizes are awarded. You are responsible for any tax liability
resulting from your receipt of a contest prize.
NOTE TO DEALERS:
The commission calculation should be included in the pay plan itself and should
explain exactly how commissions are calculated, using examples as necessary to
explain “pack” and any other adjustments. All deductions from the “gross profit”
should be disclosed. The following example illustrates the degree of specificity
necessary to avoid confusion.
A.

CALCULATION OF “COMMISSIONABLE GROSS PROFIT”

Your commissions are based on the “commissionable gross profit” (CGP) generated on
your sales. CGP is not the total amount of profit the dealership derives from a particular sale.
Rather, it is the dollar figure we use to determine your commission. Generally, CGP is the
difference between the vehicle’s “purchase price” and the vehicle’s “inventory cost.”
The vehicle’s “purchase price” is reflected on the Buyers Order at _________________.
The vehicle’s “inventory cost” is determined as follows for new vehicles:
The invoice price of the vehicle as shown in the box marked___ on the manufacturer’s invoice,
Plus any dealer trade or acquisition charges
Plus any detail or prep charges
Plus any charges for additional equipment added (internal or subcontract)
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Plus “pack,” currently $____________for new vehicles
Plus any amount charged to the vehicle to cover future customer service
(e.g., oil changes, tires, “good will,” repairs not covered by warranty, etc.)
Plus any lender fees
Plus a warranty fee, currently $______
Plus a new car “reserve,” currently $______
Plus BDC/CRM fee, currently $_____
Plus a management fee, currently $_______
Plus or minus any over/under trade-in allowance
Plus any accounting adjustment that we make to our cost
Equals new vehicle “inventory cost”

The vehicle’s “inventory cost” is determined as follows for used vehicles:
The value at which we place a used vehicle into our inventory
Plus any transportation or acquisition charges
Plus any detail or prep charges
Plus any charges for additional equipment or repairs (internal or subcontract)
Plus “pack,” currently $____________ for used vehicles
Plus any amount charged to the vehicle to cover future customer service
(e.g., oil changes, tires, “good will,” repairs not covered by warranty, etc.)
Plus any lender fees
Plus a warranty fee, currently $______
Plus a used car “reserve,” currently $______
Plus BDC/CRM fee, currently $______
Plus a management fee, currently $_______
Plus or minus any over/under trade-in allowance
Plus any accounting adjustment that we make to our cost
Equals used vehicle “inventory cost”

NOTE TO DEALERS:
We recommend you make sure each item on the above lists is reflected somewhere
in your internal accounting documents or on your recap sheets. If they are referred
to by another name in the accounting document, substitute that term in the pay
plan or include the term in parentheses on the above listings. That way, if you ever
have to show how a commission was calculated, you will be able to tie the wording
of the pay plan directly to your accounting documents. In addition, if you make any
other deductions from the total profit, they, too, should be disclosed.
FAILURE TO DISCLOSE EACH AND EVERY DEDUCTION YOU MAKE FROM THE
COMMISSION CALCULATION CAN RESULT IN A VERY EXPENSIVE CLASS
ACTION LAWSUIT.
“Commissionable gross profit” does not include holdback, dealer advertising allowance,
doc fees, rebates, reimbursements, or incentives paid by vendors or manufacturers to the dealership
separate from the individual deal.
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“Pack” is a reserve we use to cover some of our cost of doing business. These funds may
be used to cover the interest cost of vehicles on our lot, lost keys, decline in inventory value,
management company fees, internet lead fees, CRM software, sales bonuses, and incentives, etc.
This fee will vary depending upon business conditions.
“New and Used car reserve” is a reserve we use to help cover any decline in the value of
our inventory either due to length of time on our lot or to market changes.
“BDC/CRM fee” is a fee we charge to the cost of each new and used car to help subsidize
the cost of our BDC/CRM as well as for other purposes.
Vehicle prep, additional equipment, reconditioning and repairs will be included at the rates
set by the dealership and may be marked up from the actual cost to the dealership.
When we put a used vehicle into our inventory, we may assign it an inventory value
different than the actual amount we paid for the trade-in or at the auction or different from the value
shown in various pricing books. Your commissions will be calculated based on the inventory value
that we assign it.
B.

SALES COMMISSIONS

1-5 units for the month:
6-10 units for the month:
11-15 units for the month:
16+ units for the month:

20% of “commissionable gross profit”
25% of “commissionable gross profit”
30% of “commissionable gross profit”
40% of “commissionable gross profit”

These percentages are “retroactive.” That is, if you sell 11 units, we will pay you 30% on all units
sold that month.
Specialty Vehicles
From time to time, we have in our inventory specialty vehicles in short supply and high
demand. We are able to sell these vehicles at or above MSRP. In such a case, we pay a flat $1,000
commission on the vehicle. The salesperson will receive unit credit and CGP credit on the deal for
bonus purposes. If you have any questions about what vehicles are considered specialty vehicles
or the commission we pay, please discuss them with your Sales Manager.
Minimum Sales Commissions
Minimum commission on new or used vehicles:
Minimum commission on demos with more than 2,500 miles:
C.

$100
$200

FINANCE COMMISSIONS

We also pay a monthly finance commission equal to ___ % of finance profit from your own
deals (as reflected on __________________). [NOTE: Describe document where the
individual’s finance profit is tracked.] This includes profit from finance reserve, warranty sales,
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security systems, and paint protection. It does not include profit from _________________.
Payment normally is made by the 10th day of the following month.
Note: In putting together a particular deal, we may elect to reduce the sale price to offset a
higher financing charge, or vice versa. These changes are made at the discretion of management
and may affect a salesperson’s overall commissions on the deal. Rebates and incentives paid to
the dealership by lenders, if any, are not included in the calculation of finance commissions.
NOTE TO DEALERS:
The following list of bonus programs is only illustrative of the various kinds of
bonus plans dealers use. Note that under Massachusetts law, “bonuses” are
excluded from the regular rate (no overtime payments required) only if they are
“…based on sales or production.” [M.G.L. c. 151, § 1A.] Therefore, dealers
should ensure all bonuses are tied in some way to the sale of vehicles or to some
other measure of productivity. Be sure to include a description of all bonuses
you provide, explaining how each bonus is earned and calculated, making
reference to any qualifying criteria. Also, state when it is paid and whether it is
paid if the employee leaves during the month.
D.

BONUS PROGRAMS

To qualify for any of these bonuses, you must have satisfactorily completed all training
required by the dealership and our manufacturers. Weekly bonuses normally are paid with
your commissions. Monthly bonuses normally are paid by the 15th of the following month.
1.

Weekly “Quick Start” Bonus

We pay a quick start bonus to any salesperson who sells and delivers at least two vehicles
during the first ten calendar days of the month. If you qualify, we will pay you $___ per
week for that week and the remaining weeks in the month.
2.

Weekly Performance Bonus

We pay a performance bonus to any salesperson who has sold and delivered at least one
vehicle in each full workweek in the previous month. If you qualify, we will pay you a
bonus of $___ per week in the subsequent month.
3.

Monthly Volume Bonus

We pay a monthly volume bonus to any salesperson who sells and delivers at least ten new
or used vehicles during the month. The bonuses are as follows:
10 vehicles in the month pays a $300 bonus
15 vehicles in the month pays an additional $700, for a total bonus of $1000
20 vehicles in the month pays an additional $500, for a total bonus of $1500
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20+ vehicles in the month pays an additional $100 for each vehicle in excess of 20

4.

Monthly Performance Bonuses

We pay a monthly bonus of $200 to the salesperson who ranks first in each of the following
six categories:
Most new car sales (units)
Most new truck sales (units)
Most used units (cars and trucks)
Most total units sold (new, used, cars and trucks)
Highest CGP from all units
Highest total Finance profit

In case of a tie, the bonus will be split. You must be employed on the last day of the month
to be eligible for any of these bonuses.
5.

Monthly CSI Bonus/Adjustment

We pay a monthly bonus in the form of an increase in the percentage of the CGP we pay
based on your personal customer satisfaction scores received from the manufacturer during
the month.
CSI score
100%
95.1% to 99.9%
90 to 95.0%
85 to 89.9%

Bonus
Additional 1.5% of CGP
Additional 1.0% of CGP
Additional 0.5% of CGP
No bonus

Scores below 85% are considered unsatisfactory. Therefore, if your score is below 85%,
we will reduce your commission rate by 1% of your CGP.
[NOTE TO DEALERS: A bonus of $X for a certain CSI score is not a bonus based on
sales or productivity and, therefore, could be subject to overtime.]
6.

Salesperson of the Month Bonus

We pay a bonus of $200 to the salesperson who sells and delivers the most new and used
vehicles during the calendar month. In case of a tie, the salesperson with the largest CGP
for the month will win.
7.

Christmas Bonus

During the year (December 1 to November 30), we deduct $10 from each sale and lease
commission and hold it in a Christmas Bonus account. If you are actively employed at this
dealership in December 1, we will match your contributions with an equal amount and pay
it to you as a Christmas or year-end bonus. If you leave the dealership prior to December
1, we will refund all of the money we have withheld from your sales that year, without
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interest, but we will not match it with any dealership funds. If you do not wish to participate
in this bonus, you may opt out by notifying the Controller in writing.
E.

ADDITIONAL PROVISIONS

1.

Time Records

Federal and Massachusetts law require that each salesperson maintain an accurate record
of all hours worked each day and each week. We want to ensure you are compensated properly for
all time you work. This includes sales meetings and training conducted before and after your
scheduled shift. Therefore, we require that you punch or log-in in the morning before you begin
any work, punch or log out and back in for lunch, and punch or log out only after you have
completed all your work for the day. If you come in on an off-day to make a delivery, you also
must punch or log in and out to capture that time. If you prospect outside your normal work hours
or if you communicate with customers via your cell phone, text message, or e-mail after or outside
your normal work hours, you should send an e-mail to your Manager, with a copy to the Controller,
indicating the amount of time you spent on these tasks. This time will then be added to your “hours
worked” that week.
2.

Training

Our manufacturers and this dealership require that salespeople complete certain on-going
training to ensure they are up to date on the latest models and equipment. Some training is done
on the computer and some is done at remote locations. If you fail to keep up with this required
training, your compensation may be reduced and you may be subject to termination. If you have
any questions concerning what training you have completed, what additional training is required
or the deadline for completing it, please speak with the General Sales Manager.
3.

Errors

Calculating sales compensation is complicated and mistakes are made from time to time.
Therefore, every salesperson is expected carefully to review his or her compensation to make sure
you understand exactly how it was calculated and to make sure it is correct. If you have any
questions as to how your compensation was calculated on any deal, please contact the Business
Office and ask for a complete explanation. If you think you have not been compensated properly,
please bring this to the attention of the General Manager immediately. If the matter cannot be
resolved to everyone's satisfaction, it may be presented to the President of the Company whose
decision will be final. Please note: If you have not reported a problem or discrepancy to us within
thirty (30) days of receiving your check, you are acknowledging your compensation for that period
was proper. So please review your compensation promptly.
4.

“Bird Dog” Payments

A salesperson may elect to pay a “bird dog” or referral fee to an individual for referring a
customer who purchases a vehicle from us. If you wish to pay a “bird dog” to any individual, you
must notify the accounting office, and provide the name and address of the individual. If we
determine it is appropriate to pay the fee, we will pay half of the “bird dog” up to a maximum of
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$50, and deduct the balance from your compensation. The accounting office will prepare and mail
these checks.
5.

Changes

We reserve the right to change this pay plan and the bonus programs from time to time, as
business conditions dictate. We also reserve the right to make adjustments to your commissions
for charge backs or previous overpayments.
6.

Complete Compensation Agreement

This pay plan represents the complete agreement between you and the dealership
concerning your compensation. It supersedes all previous pay plans and understandings, whether
written or oral.
7.

“At Will” Status

This pay plan is not intended to be an “employment contract” or a contract for any particular
term. Like all our employees, you are employed on an “at will” basis.

ACKNOWLEDGMENT OF RECEIPT
OF SALES PAY PLAN
By signing below, you acknowledge you have read and agree to the terms of the foregoing
description of the current Sales Department Pay Plan.

______________________
Date

_____________________________________
Salesperson

DISCLAIMER
This sales pay plan template is presented for EDUCATIONAL OR
INFORMATIONAL PURPOSES ONLY. It is not intended to be, and should not
be considered, legal advice. Wage-hour and employment matters are
affected by a number of state and federal laws. Because these laws are
complicated and sometimes conflicting, dealerships and their managers are
urged to consult with an attorney familiar with these laws before adopting
any pay plan or taking any action based on the information contained in this
document.
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24.
AVOIDING PROBLEMS WITH MANAGER PAY PLANS
Most dealerships understand the importance of adopting a well-drafted pay plan
for salespeople that addresses minimum wage and overtime issues and explains in detail
how commissions will be calculated. These kinds of pay plans help dealerships ensure
compliance with state and federal wage laws and prevent misunderstandings and
unnecessary—and expensive—lawsuits over commission calculations.
Unfortunately, many dealerships have failed to recognize having well-drafted,
detailed pay plans for their department managers is equally important. This is probably
due to the fact that both the dealership and manager have been around the business long
enough to know how compensation will be calculated, and don’t believe they need to
document their understanding. Some dealers even feel it would be demeaning or a sign
of distrust if they ask the manager to sign a written pay plan.
In most cases, an unwritten understanding concerning pay works out just fine. If a
misunderstanding occurs about compensation, it usually is discovered early in the
relationship, and the dealership and manager generally come to some agreement on
future compensation. However, in a small number of cases, the good initial relationship
between the dealership and manager sours, and one or the other decides to end it. It is
at that point that problems may develop. In some cases, the manager claims the
dealership promised a “guarantee” for a number of months of employment to entice him
or her to take the job, and he is entitled to the remainder of the guarantee even if he has
been terminated. In other cases, the manager claims the “draw” he was paid was really
a salary. Because of the amount of money at issue, a lawsuit very well may will follow.
From a legal viewpoint, a verbal understanding concerning compensation is every
bit as binding as a written understanding. It is simply a matter of credibility: Whose
description of the pay plan will the judge or jury believe? Usually, some kind of written
description of the pay plan exists, sometimes contained in an offer letter, sometimes
written on a payroll start form, or just jotted down on a piece of paper. If the writing is
clear and unambiguous, the judge or jury likely will enforce it as it is written, even if one
party claims it is unfair.
On the other hand, if any ambiguity exists in the writing, the court generally will
construe it against the party who drafted it, which almost always is the dealership. That
means if the written agreement states “10% of department sales/$500 per week,” a
manager can argue he understood the commission to be 10% of gross sales not net sales
and the $500 to be a salary, not a draw. In such a case, a court very well may resolve the
ambiguity against the dealership—the party that drafted the contract—and in favor of the
manager. If so, the court would reason that if the dealer, a sophisticated businessman,
wanted to pay commissions on net profit, it easily could have said so. Similarly, if it wanted
to pay a draw rather than a salary, it could have made that clear. Because the dealership
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failed to do so, the court very well may adopt the manager’s interpretation and rule
accordingly.
Avoiding these kinds of problems is relatively easy, by simply documenting your
agreement with each of your managers in the form of a written pay plan. The pay plan
should be as detailed as possible, referencing specific percentages of the amounts shown
on specific lines of the financial statement. It also should address any guaranteed pay
and the duration of these payments. If a dealership gives a manager a “guarantee,” it
should recognize the manager later could argue it was a guarantee of employment not
just a guarantee of pay. Therefore, a dealership always should describe the guarantee in
detail, making it clear that the manager remains employed “at will.” A dealership also
carefully should distinguish between “salary,” which is paid free and clear, a “draw,” which
generally is considered an advance to be deducted from future commissions (unless the
commissions are low, in which case the deficit is carried forward), and a “guaranteed
draw,” which would not be carried forward.
A dealership also should be sure to address how compensation will be calculated
in the final month of employment. Before deciding how such compensation will be
handled, be sure to consider the range of reasons why a manager might leave. You
probably want to treat a top-performing manager, who leaves to relocate out of town for
family reasons and who gives you plenty of notice, differently than a poorly-performing
manager, who is terminated for adverse reasons, such as serious sexual harassment or
embezzlement. A dealership needs to be sure whatever pay plan it adopts, it will retain
the flexibility to address these two situations differently.
The pay plan should be limited to compensation only. You do not need to include
vacation or holidays or other matters. These matters should be covered in detail in your
Employee Handbook. The more non-pay issues addressed in a pay plan, the more it
begins to look like an employment “contract.” The only exception to this rule is if you are
giving the individual something above and beyond the normal benefits; e.g., two weeks of
vacation in the first year. In that case, you should clarify that in the pay plan or a separate
memo.
That the manager receives and signs a copy of the pay plan as well as any
subsequent revisions is also important. That way, proof will exist showing the dealership
and manager were aware of all of the terms of their agreement. If changes are made to
any pay plan, they should be made only prospectively and the new pay plan should be
signed by the manager.
Finally, an important caveat: Dealerships should be aware an individual is not
exempt from overtime just because he or she has the title of “manager.” Not all dealership
managers are exempt from overtime. In fact, in most cases, only the heads of the major
departments qualify for the “executive” exemption from overtime. The following pay plan
assumes the manager does qualify for an exemption from overtime under both federal
and Massachusetts law. If that is not the case, you will need to modify the pay plan to
provide for the payment of overtime premium.
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The following pages contain a template for a department manager’s pay plan. It
addresses the issues discussed above as well as a number of others. If there are other
compensation issues, they also should be included. PLEASE NOTE: This pay plan is not
appropriate for other “managers” who are not exempt from overtime.

DISCLAIMER
This pay plan template is presented for EDUCATIONAL OR
INFORMATIONAL PURPOSES ONLY. It is not intended to be, and
should not be considered, legal advice. Wage-hour and employment
matters are affected by a number of state and federal laws. Because
these laws are complicated and sometimes conflicting, dealerships
and their managers are urged to consult with an attorney familiar with
these laws before adopting any pay plan or taking any action based on
the information contained in this document.

ABC MOTORS
TO:
FROM:
SUBJECT:

PAY PLAN

The following is a description of the pay plan for your position as ____________________
__________________________. This pay plan is effective _______________________, 201__.
1.

SALARY
You will be paid a salary of $______________________ on a _______ (weekly/biweekly/semi-monthly/monthly) basis.
This payment normally is made on
________________.
OR
DRAW
You will be paid a “draw” or advance against your commissions in the amount of
$_____________ on a ___________ (weekly/bi-weekly/semi-monthly/monthly) basis.
This payment normally is made on ________________. These payments will be deducted
from your monthly commissions.
If you are in a deficit situation—that is, your draws have exceeded your commission
payments—we reserve the right to carry the deficit forward and recoup it from future
commissions or write it off, at our discretion.
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OR
These draws will be treated as a guarantee. That is, if your commissions are less than your
draws, you will be paid your draws and we will not recoup any deficit in the future.
2.

COMMISSIONS
You also will be paid commissions based on the following formula:
_____% of Line ____ on the monthly financial statement, plus
_____% of Line ____ on the monthly financial statement, plus
__________________________________________________________
Commissions are paid monthly, normally after the 10th day of the following month. If you
are paid a draw or advance against your commissions, we will deduct that amount from the
commissions you earn, and pay you the balance.

3.

GUARANTEE
From __________ to ___________, you will be paid the greater of your compensation
calculated in sections 1 and 2 above or $____________ per ________, whichever is greater.
Effective ______, the guarantee will end and you will be paid as described above.
A guarantee of compensation is not a guarantee of employment. You remain employed on
an “at will” basis. Your compensation will cease upon your termination, even if it occurs
during your guarantee period.
NOTE TO DEALERS:
If you do not pay a salary of at least $455 per week, include the following
guarantee.

In accordance with federal law, we guarantee you will receive total compensation of at least
$455 per week.
4.

BONUS
You are eligible to receive bonuses as follows:
[Describe bonus plan here. Be sure to include all criteria that must be met to
qualify, describe what happens if the manager leaves the dealership during the
month, etc.]
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5.

SALES CONTESTS
You will be eligible to participate in sales contests sponsored by this dealership and by the
factory. However, you must be employed by the dealership on the date the prize is awarded
or the trip is taken to be eligible. You will be liable for all taxes associated with any contest
prize or trip.

6.

FINAL MONTH OF EMPLOYMENT
Your compensation during your final month of employment will be prorated based on the
number of days you actually worked divided by the number of workdays in the month.
Payment of the prorated compensation will be paid through our regular payroll during the
month following your departure.
OR
Your compensation during your initial month of employment will be limited to your draw
or salary, prorated based on the number of days you actually worked divided by the number
of workdays in that month.

7.

DEMO
We will provide you with a demonstrator vehicle of our choice. You agree you will comply
with our rules concerning the use of this vehicle. The value of the use of this vehicle will
be treated as imputed income and added to your compensation for tax purposes. We reserve
the right to pay a demo allowance of $250 per month in lieu of providing a demo to any
employee.
OR
VEHICLE ALLOWANCE
We will pay you a vehicle allowance of $400 per month. We do not provide demos.

8.

BENEFITS
You are eligible for benefits in accordance with normal company policies. Please consult
the Employee Handbook.

9.

ADJUSTMENTS TO THE FINANCIAL STATEMENT
From time to time, we make adjustments to our financial statements. These adjustments
are made in accordance with normal accounting and business practices. We reserve the
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right to make these adjustments, even though they may have the effect of increasing or
decreasing your commissions or your bonuses.
10.

DISPUTES OR QUESTIONS
If at any time during your employment you believe you have not been paid in accordance
with this pay plan or an error has been made, you have the right to a full explanation of how
your compensation was calculated. Please contact your General Manager or Chief
Financial Officer to discuss any concern you have. If you have not brought a problem to
our attention with a written memo within thirty (30) days of your receipt of the payment,
we will assume the compensation is correct and no adjustments will be made. Please review
your compensation carefully.

11.

CHANGES
We reserve the right to change this pay plan from time to time as business conditions dictate.
However, changes will be made only prospectively. Your continued employment following
a change in your pay plan will constitute an acceptance of the terms of the new pay plan.

12.

COMPLETE COMPENSATION AGREEMENT
This pay plan represents the complete agreement between you and the Dealership
concerning your compensation. It supersedes all previous pay plans and understandings,
whether written or oral.

13.

“AT WILL” STATUS
This pay plan does not constitute a contract of employment for any particular period of time
and you remain employed on an “at will” basis.

RECEIVED AND ACCEPTED:

_________________
DATE

_____________________________________
SIGNATURE

DISCLAIMER
This pay plan template is presented for EDUCATIONAL OR INFORMATIONAL
PURPOSES ONLY. It is not intended to be, and should not be considered,
legal advice. Wage–hour and employment matters are affected by a number
of state and federal laws. Because these laws are complicated and
sometimes conflicting, dealerships and their managers are urged to consult
with an attorney familiar with these laws before adopting any pay plan or
taking any action based on the information contained in this document.
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25.
LEAVES OF ABSENCE
Massachusetts dealerships must comply with both state and federal leave of
absence laws.
FEDERAL LAWS
A.

Family and Medical Leave Act (FMLA)

The Family and Medical Leave Act requires employers to grant eligible employees
up to 12 weeks of unpaid leave in any twelve-month period. To be eligible, an employee
must meet three conditions:
1.

the employee must have been employed by the employer for at least 12
months in the last 7 years (does not need to be a continuous 12-month
period); and

2.

the employee must have worked at least 1,250 hours in the 12 months
immediately prior to beginning the leave; and

3.

the employee must be employed at a worksite where there are 50 or more
employees within a 75-mile radius.

An eligible employee may request FMLA for any of the following reasons:


for the birth of the employee’s child, and/or to care for a newborn child;



placement of a child for adoption or foster care with the employee;



to provide care for a parent, child or spouse with a “serious health condition;”



for the employee’s own “serious health condition” that makes the employee
unable to perform his or her job functions;



to care for a covered service member due to serious injury or illness sustained
in the line of duty while on active military duty (up to 26 weeks of leave); or



for an employee to tend to a “qualifying exigency” arising out of a parent, child,
or spouse who is serving on active military duty or is called to active duty.

During the leave, the employer must continue the employee’s group health
coverage on the same terms as if the employee were actively at work. Therefore, if the
employer pays half of its employees’ insurance premiums, it must continue to do so during
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the leave. The employee on leave must arrange to pay his or her share of the premiums
in a timely manner.
If the employee is able to return to work within the 12 (or 26) weeks allowed, the
employee must be returned to his or her former position or to an equivalent position. An
equivalent position is one with the same or similar pay, hours, benefits, opportunity for
advancement, etc.
IMPORTANT NOTE: Many employers assume if the employee is covered by
workers’ compensation or another disability insurance program, the FMLA does not apply.
This is not correct. If an employee meets the eligibility requirements (12 months of service
and 1,250 hours worked in the previous year and 50 or more employees) and the
employee is unable to work for medical reasons, the employee is eligible for FMLA and
must be granted Family and Medical Leave, even if he or she does not specifically request
it. Employers must inquire into the facts and circumstances surrounding an employee’s
absence, determine if the employee is eligible and qualified for such leave and, if so, grant
such leave. Obviously, managers will need to consult the dealership’s Human Resources
department to determine if the employee qualifies and what steps need be taken.
In January 2009, the United States Department of Labor revised the regulations
governing Family and Medical Leave. This was the first significant change to these
regulations since they went into effect in 1995. The key changes to the FMLA were as
follows:
 FMLA was expanded to allow for up to 12 weeks of leave for an employee who has
a family member in the military service who is on active duty or who is being called
to active duty.
 FMLA was expanded to allow for up to 26 weeks of leave for an employee who
needs to care for a family member who has been injured while on active duty.
 The forms associated with the leave process were changed to clarify and
streamline the process.
 The various parts of the regulations were changed to clarify a number of different
provisions and to reflect many of the court decisions interpreting the Act since it
was first passed in 1993.
A checklist for compliance with the new regulations is included at the end of this
chapter. Additional information on FMLA leave is available at:
http://www.dol.gov/dol/topic/benefits-leave/fmla.htm
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B.

Military Leave of Absence

The federal Uniformed Services Employment and Reemployment Rights Act
(USERRA) requires employers to grant a leave of absence to any employee who is called
to active duty military service with the U.S. Reserves or National Guard. It also requires
employers to reinstate employees who have served on active duty to their former position
with no loss of pay, seniority, or benefits.
The law does not require an employer to pay an employee who is on military leave.
(In recent years, however, some companies have elected to supplement their employee’s
military pay to help reduce the financial hardship of active duty service.) Under the law,
employees on extended active military service do not accrue vacation while they are on
leave. However, their seniority continues to accrue as if they actively were at work with
the employer. For example, if an employee has two years of service when he is called up
and he serves for one year, when he returns he will have three years of service for
vacation and other purposes. However, he will not be entitled to his vacation pay or
holiday pay for the year he was gone.
When an employee is called to active service, the employer must continue the
employee’s health insurance coverage at the regular employee rate for at least 31 days
following the commencement of his or her active duty. This is intended to allow for a
smooth transition to the military’s TriCare insurance program for the employee and his or
her dependents. The employer also must offer a “COBRA-like” insurance continuation for
the duration of the employee’s active duty or 24 months, whichever is shorter.
When an employee returns from active service within five years, he or she must be
reinstated promptly. If the active service was 30 days or less, the employee must report
to work the following workday. If the active service was 31 to 180 days, the employee
may delay returning for up to 14 days. If the active service was more than 180 days, the
employee may delay returning for up to 90 days.
When the employee does return, if he or she has been gone less than 90 days, the
employee must be returned to his or her former position, with the same seniority at the
same rate of pay at which the employee would have been if the employee had not served.
For example, if the employer gave all employees a 50¢ per hour increase, the returning
service member also must receive the increase. If the military leave has lasted more than
90 days, the employer must reinstate the employee to his or her former position or to a
position of like seniority, status, and pay.
An employee who has served on active duty more than 30 days but less than 180
days may not be discharged except for cause for six months following his or her return. If
the service was more than 180 days, the employee may not be terminated except for
cause for one full year. While a returning employee may not be laid off, he may be
terminated for provable misconduct.
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MASSACHUSETTS LAWS
A.

Paid Family & Medical Leave

In July, 2018, Governor Baker signed into law H.4640, known as the “Grand
Bargain,” which will, among other things, provide for paid family and medical leave. Parts
of the law take effect July 1, 2019 and detailed regulations are forthcoming. MSADA will
keep its members apprised of any developments in this area.
Family leave may be used for bonding with a newborn child (or child placed for
adoption) within 12 months of the birth or adoption, as well as a qualifying exigency related
to a family member’s service in the armed forces. Medical leave is available to care for
an employee’s own serious health condition or that of a family member.
While the law is similar to the federal FMLA, the Massachusetts law is much
broader in many respects:


Employee eligibility is not tied to any “service” requirement with the employer.
Instead, it is similar to how an employee may be eligible for unemployment: if an
employee has worked the requisite weeks in the previous two quarters, he or she
is eligible for the paid family or medical leave.



Covered employees are eligible for up to 12 weeks for family leave and 20 weeks
for medical leave (with a combined maximum of 26 weeks in any year).



In addition to spouses, sons/daughters, and parents covered by FMLA,
Massachusetts has expanded “family” to include parents-in-law, domestic partners,
grandchildren, grandparents, and siblings with respect to for whom covered leave
may be used.



Employers cannot require employees to exhaust other forms of paid time off prior
to or during the use of paid family and medical leave.



Former employees remain eligible for leave within 26 weeks of separation from
their employer.

Under the law, eligible employees will be entitled to weekly payments based on a
calculation involving the individual’s average weekly wage, with a maximum weekly
benefit of $850. Dealerships will be responsible for at least 60% of the contributions for
an employee’s medical leave benefits, and employees may be responsible for the
remaining 40% in addition to 100% of the family leave contributions. The total contribution
will start at 0.63% of an employee’s weekly compensation. Contributions will begin on
July 1, 2019, with the first benefits being paid out in January 2021.
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The law prohibits employers from retaliating against employees for the use of paid
family or medical leave and subjects employers to serious liability for doing so, including
triple damages and attorneys’ fees.
The law also creates a presumption that any “negative change in seniority, status,
employment benefits, pay or other terms or conditions of employment” within six months
of an employee’s return from paid leave is presumed to be retaliatory. To overcome the
presumption, an employer must be able to demonstrate with “clear and convincing”
evidence it would have done the same thing in the absence of the employee’s leave.
Finally, employers also will be required to post a notice created by the Department
of Family & Medical Leave, and inform all employees within 30 days of the law and the
rights afforded by it.
B.

Massachusetts Parental Leave Act (MPLA)

The Massachusetts Parental Leave Act [M.G.L. c. 149, § 105D] requires employers
with six or more employees to grant eligible employees (both male and female) up to eight
weeks of leave for the birth or adoption of a child. Full-time employees who have
completed a probationary period specified by the employer are eligible to request this
leave. If the employer does not have a probationary period, employees who have
completed three months of employment are eligible.
The employee is responsible for paying her or his share of the insurance premiums
while she or he is on leave.
The law requires that employees give at least two weeks’ notice of their anticipated
date of departure and their intent to return. The leave is unpaid. However, an employee
may request to be paid any accrued paid sick, vacation, or personal time while on leave.
At the end of the leave, the employee is entitled to reinstatement to her or his former
position or a similar position with the same status, pay, and seniority. Reinstatement is
not required if the employer can show that, during the leave, other employees with equal
longevity in the same or similar position have been laid off due to economic or other
business conditions.
C.

Small Necessities Leave

The Small Necessities Leave Act [M.G.L. c. 149, § 52D] requires employers to
grant eligible employees up to 24 hours of unpaid leave during any 12-month period for
certain specified reasons. To be eligible for such leave, the employee must have been
employed by the employer for at least 12 months, have worked at least 1,250 hours in the
previous 12 months, and be employed at a worksite where there are 50 or more
employees within a 75-mile radius. Small Necessities Leave may be taken for any of the
following reasons:
1. To participate in school activities which are directly related to educational
advancement of the employee’s child. This would include teacher conferences,
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back to school activities, and interviewing for a new school. “School” is defined
to include public and private elementary and secondary schools, Head Start
programs, and even licensed day care centers.
2. To attend routine medical and dental appointments.
3. To accompany an “elderly relative” to a medical or dental appointments or other
purposes related to elder care. “Elderly relative is defined as an individual at
least 60 years of age who is related to the employee by blood or marriage.
Note: This leave must be granted in addition to any leave available under the
federal Family and Medical Leave Act.
Employees can take this leave on an intermittent basis in increments of as little as
one hour. If the employee has paid leave or vacation “on the books,” the employee can
request to use this time to cover the absence. The employer has the right to require an
employee to provide a certification from the doctor, school, nursing home, etc. for the
absence. If required by the employer, the certifications must be kept in the employee’s
personnel file.
D.

Military Leave

Massachusetts law provides that an employee who serves in the ready reserve
must be granted military leave for training for up to 17 days per calendar year and must
be reinstated to his or her former position or a similar position with the same status, pay,
and seniority upon completion of the training. Such leave may be with or without pay, at
the employer’s discretion. Such leave may not affect the employee’s right to receive
normal vacation, sick leave, bonus, advancement, or other advantages of his or her
employment. [M.G.L. c. 149, § 52A.]
Because federal law provides service members greater benefits for longer periods,
federal law will control.
Massachusetts law also provides that a veteran who desires to participate in a
Veterans’ Day or Memorial Day exercise, parade, or service must be granted a leave of
absence to participate in such activity in his or her community of residence. Such leave
must be with or without pay, at the employer’s discretion. [M.G.L. c. 149, § 52A½.]
E.

Domestic Violence or Abuse Leave

Massachusetts law provides an employer with 50 or more employees must grant
leave to an employee who is the victim or domestic violence or abuse, or who has a family
member who is a victim of domestic violence or abuse. [M.G. L. c.149, § 52E]. Leave is
limited to a maximum of 15 days in a 12-month period and is unpaid unless the employer
elects to pay employees. An employee seeking leave must use all available vacation,
personal leave, and sick leave before requesting this leave.
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The leave must be used to seek or obtain medical attention, counseling, victim
services, or legal assistance; secure housing; obtain a protective order from a court;
appear in court or before a grand jury; meet with a district attorney or other law
enforcement official; or attend child custody proceedings or address other issues directly
related to the abusive behavior against the employee or family member of the employee.
An employee taking this leave must provide the employer with advance notice of
the need for such leave, if that is possible, and within thirty days of returning, must provide
documentation establishing the leave was used in accordance with the law. The
employee must be reinstated to his or her original job or an equivalent position.
The employer must keep all information related to the employee's leave confidential
and not disclose it except under limited circumstances. A covered employer also must
notify each employee of the rights and responsibilities set forth in the law, including
notification and confidentiality provisions.
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SAMPLE NOTICE FOR EMPLOYEE HANDBOOK
DOMESTIC VIOLENCE LEAVE NOTICE
Under Massachusetts law, employees may be eligible to take up to 15 days of unpaid
leave in any twelve-month period if the employee or a covered family member of the employee is
a victim of domestic violence. Employees may take this leave to seek treatment and/or services
relating to domestic violence, including:







seeking or obtaining medical attention, counseling, victim services or legal assistance;
securing housing;
obtaining a protective order from a court;
appearing in court or before a grand jury;
meeting with a district attorney or other law enforcement official; or
attending child custody proceedings.

To be eligible for this leave, employees previously must have exhausted all other
available leave, such as vacation, paid sick leave, or personal time. Employees also must provide
appropriate documentation supporting their need for domestic violence leave. This
documentation may include court documents, medical documentation, or the statement of a
counselor, social worker, health care worker, member of the clergy, or other professional. This
documentation will be kept strictly confidential and will be kept in the employee’s file only as
long as necessary to determine eligibility for leave.
If the need for leave is foreseeable, employees should give their supervisor or Human
Resources as much notice of their need for leave as possible. In the event of an emergency,
employees should inform their supervisor or Human Resources within three workdays of their
need for leave. This notice may be given by the employee, a family member of the employee, or
another person on the employee’s behalf. In the event an unscheduled absence occurs, an
employee will not be subject to discipline if they he or she provides documentation concerning
the absence within 30 days.
If you or a member of your family has been impacted by domestic violence and you may
need leave, please contact their supervisor or Human Resources as soon as possible.
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26.
DRUG TESTING

NOTE TO DEALERS:
The use of marijuana for medicinal and recreation purposes is legal in
Massachusetts. Although the use of marijuana for any purpose remains illegal
under federal law, dealerships with zero-tolerance drug testing policies must
be aware of an employer’s obligation to reasonably accommodate the off-site
use of medicinal marijuana under state anti-disability discrimination law as a
result of a 2017 decision by the Massachusetts Supreme Judicial Court
Although dealerships have no obligation to accommodate on-site use of
marijuana, a dealership must engage in an “interactive process” with an
employee who uses medicinal marijuana at home. While a full discussion of the
interactive process and reasonable accommodations are outside the scope of
this guide, dealerships should discuss the accommodation with the affected
employee to determine what, if any, impacts the employee’s use of medicinal
marijuana may have on his or her performance and whether an accommodation
would be an undue burden. Absent special circumstances, the accommodation
of off-site medicinal marijuana usage that does not impact an employee’s
performance is likely reasonable and, therefore, may be required.
This is a constantly evolving area of the law, and MSADA will keep its
members updated on any developments.

FEDERAL LAW
Federal law does not impose any restrictions on drug or alcohol testing by
employers in the private sector.
Private employers who have contracts with the federal government exceeding
$100,000 are subject to the Drug Free Workplace Act of 1988. This law requires covered
employers to establish and issue to employees a policy informing them the manufacture,
distribution, dispensing, possession, or use of controlled substances at work is prohibited.
Covered employers must notify employees working directly on the federal contract that
the employee must notify the employer if he or she is convicted of a workplace-related
drug offense and the employer must impose remedial programs or sanctions for
employees who are convicted. Finally, covered employers must sponsor a drug-free
awareness program for employees. This law does not require covered employers to
conduct drug testing nor does it prohibit them from conducting drug testing in any manner
they choose.
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MASSACHUSETTS LAW
Massachusetts does not have a statute governing drug or alcohol testing.
However, Massachusetts does have a privacy law which states that “[a] person shall have
a right against unreasonable, substantial or serious interference with his privacy. The
superior court shall have the jurisdiction in equity to enforce such right and in connection
therewith to award damages.” [M.G.L. c. 214, § 1B.]
In 1994, the Massachusetts Supreme Judicial Court ruled an employer’s interest in
having drug free employees must be balanced against the employee’s right of privacy. In
Webster v. Motorola, two employees challenged their employer’s right to conduct random
drug testing. One employee was an account executive whose duties required that he
drive 20,000 to 25,000 miles a year. The other employee was a technical editor who did
not do any driving as a part of his job.
In the case of the account executive, the court concluded the employer’s interest
in testing outweighed the account executive’s privacy interests. The court reasoned that
because his duties included driving a vehicle, the employer had a legitimate business
interest in ensuring he did not operate a vehicle while under the influence of drugs,
protecting the safety of others, and protecting itself from possible liability. Under the
circumstances, the employer’s interest prevailed. However, the court ruled the other way
with respect to the technical editor. In his case, the court found that because the employee
was not performing duties which affected his own safety or the safety of others, the
employee’s privacy interest outweighed the employer’s interest.
In Harrison v. Eldim, Inc., (Mass. Super. 2000), an employee who operated a
dangerous metal bending machine was injured on the job. When he went for treatment,
he was given a drug test in accordance with the company’s published policy. The
employee tested positive for marijuana and was terminated. He sued, alleging his
employer violated his right to privacy. The court considered three factors in evaluating
the employee’s privacy claim. First, the court noted while the act of urination is inherently
private, the testing was not observed. Rather, the nurse stood outside the room with the
door ajar to listen for signs of tampering. Second, while testing the employee’s urine could
reveal personal information, the company did not test for anything other than controlled
substances. Finally, the court acknowledged the employer’s drug testing procedure could
result in the disclosure of medications used to treat medical conditions, but the lab only
asked if the employee had glaucoma or cataracts. Based on these considerations, the
court ruled the testing was not unreasonable and it was no more intrusive than necessary.
Therefore, the employer’s interests outweighed the employee’s privacy interests. The
court also noted if safety concerns are substantial, the employer need not wait until after
an accident has occurred to conduct testing.
Unfortunately, these and a few other cases provide only limited guidance
concerning drug testing. Dealers, therefore, should proceed cautiously in this area.
Dealerships that wish to conduct drug testing should adhere to the following
recommendations:
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1.

A dealership should publish and provide a drug testing policy to all employees
explaining which employees are subject to testing, under what circumstances they
will be tested (e.g., random, post-accident, for cause, etc.), and what testing
methods will be used. Even if a dealership does not plan to do drug testing, it still
should publish the policy which will serve as a deterrent and will give the dealership
the legal right to test if it ever becomes necessary.

2.

Although the court cases have dealt only with urine testing, a dealership could, if it
wished, test an employee’s hair for drugs. This approach is less invasive than urine
testing and can identify drug use over the last few months rather than just over the
last few days.

3.

Employers should test only those employees who are performing safety-sensitive
duties. At a dealership, this would be limited to salespeople, technicians, courtesy
van drivers, dealer trade drivers, porters, parts drivers, and runners. If the
dealership provides demos to certain managers, they too may be tested because
they represent a safety risk and a potential liability to the dealership.

4.

If an employee is sent for a drug test, he or she should be sent promptly after the
decision is made to do so. If an employee is not tested immediately, he can “flush”
his system by drinking large quantities of liquids which will dilute his urine and
possibly hide a positive result.

5.

A manager should drive the employee to the lab for the test. This serves three
purposes. First, if an employer believes an employee may be “under the influence”
of drugs and the employee is involved in an accident on the way to or from the
testing lab, the employer could be found to be negligent for allowing him to drive.
Second, the manager can verify the identity of the employee at the testing lab to
ensure the right person is being tested. Third, employees sometimes get lost,
intentionally or unintentionally, on the way to the lab, resulting in delays which could
affect the accuracy of the test. Having the manager accompany the employee will
ensure the most timely and reliable results.

6.

The employer should pay the employee for the time spent traveling to and from the
lab as well as for the time spent at the lab. The employer also must pay the
complete cost of the test.

7.

The employer should ensure the testing procedure protects the employee’s
confidentiality to the greatest extent possible. If the employee is required to disclose
the names of the drugs he is using or the medical conditions he has, the disclosure
should be made only to the testing lab and this information should not be reported
to the employer.

8.

The employer should ensure the actual testing procedure affords the employee as
much privacy as possible, consistent with the need to ensure the sample is not
tampered with. Direct observation should be avoided.
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9.

The employer should use a Medical Review Office (MRO) to review the positive
results before they are reported to the dealership. An MRO is a licensed physician
who is familiar with drug use and the effect of prescription drugs on drug tests. This
ensures the lab’s results are interpreted properly.

10. The employer should not take any adverse action until it has received the actual
written results of the test. Relying on telephone results may be faster but can result
in mistakes.
11. If an employee tests positive, he or she should not be allowed or encouraged to
take another test. This just creates confusion. The first urine sample provided
normally is split before it is tested. Therefore, the lab retains the second half of the
original sample. If the employee wishes to challenge the results of the test, he or
she should be permitted to have the second half of the original sample sent by
courier to a lab of his choice for a confirmatory test. Employers who follow this
procedure generally require the employee to pay the cost of the courier and the
retest but agree to reimburse the employee if the second test is negative.
12. The fact that someone has been sent for testing, as well as all testing results,
should be treated as highly confidential and only disclosed to managers, and then
only on a “need to know” basis.
13. Finally, before sending any employee for a drug test, you should consult legal
counsel to review your decision.
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27.
FORM I-9: EMPLOYMENT ELIGIBILITY VERIFICATION
The Immigration Reform and Control Act requires all U.S. employers to verify the
employment eligibility and identity of all employees hired to work in the United States after
November 6, 1986. Employers who hire or continue to employ individuals knowing they
are not authorized to be employed in the United States, or who fail to promptly comply
with the employment authorization verification requirements, can face serious civil and
criminal penalties, including time in jail.
To implement this law, employers must complete an Employment Eligibility
Verification form (Form I-9) for each newly-hired employee, including U.S. citizens,
permanent residents, and temporary foreign workers unless the employee was hired
before November 7, 1986, and has been employed continuously by the same employer
since then.
ARE THERE ANY EMPLOYEES WHO DO NOT NEED TO COMPLETE THE FORM?
Form I-9 need not be completed for the following persons:


individuals providing domestic services in a private household that are sporadic,
irregular, or intermittent;



individuals providing services for the employer as an independent contractor (i.e.
carry on independent business, contract to do a piece of work according to their
own means and methods and are subject to control only as to results for whom
the employer does not set work hours or provide necessary tools to do the job, or
whom the employer does not have authority to hire and fire); and/or



individuals providing services for the employer under a contract, subcontract, or
exchange entered into after November 6, 1986. (In such cases, the contractor is
the employer for I-9 purposes.)

WHAT IS CURRENT VERSION OF FORM I-9?
The Form I-9 most recently was revised in July 2017. The form that must be used
is the version which shows “Form I-9 07-17-17 N” in the lower left-hand corner and an
expiration date of 08/31/2019 in the upper right-hand corner. No previous versions of the
form may be used as of the date of this guide.
IS THE FORM I-9 AVAILABLE IN FOREIGN LANGUAGES?
No. The Form I-9 and most other USCIS forms are published in English only. If an
employee does not read or speak English, the employer must use a translator to explain
the form to the employee. The translator then must sign the form along with the employee.
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The Spanish version of Form I-9 may be filled out by employers and employees in Puerto
Rico only.
WHAT SHOULD WE DO WITH FORMS I-9 AFTER THEY ARE COMPLETED?
Forms I-9 are not filed with the United States government. Employers must retain
them in their files for 3 years after the date of hire or one year after the date the employee's
employment is terminated, whichever is later. This means the Form I-9 must be completed
and retained for all current employees, as well as terminated employees whose records
remain within the retention period.
Form I-9 records may be stored at the dealership or at a company headquarters or
other location, but the storage choice must make it possible for the documents to be
transmitted to the dealership within 3 days of an official request for production of the
documents for inspection.
Note: Form I-9s should be kept in separate files, not in employees’ personnel files.
WHAT IS THE EMPLOYEE’S RESPONSIBILITY REGARDING THE FORM I-9?
A new employee must complete Section 1 of the Form I-9 no later than the close
of business on his/her first day of work. The employee’s signature holds him or her
responsible for the accuracy of the information provided. The employer is responsible for
ensuring the employee completes Section 1 in full. No documentation from the employee
is required to substantiate Section 1 information provided by the employee. However, the
employee must provide the employer with the documents described on page 3 of the form
prior to the end of the third day of work.
WHAT IS THE EMPLOYER’S RESPONSIBILITY REGARDING THE FORM I-9?
The employer is responsible for ensuring completion of the entire form. No later
than close of business on the employee’s third day of work, the employer must
complete section 2 of the Form I-9. To do this, the employer must review the
documentation presented by the employee and record the document information on the
form itself. It is not enough simply to attach a copy of the documents to the form.
Proper documentation establishes both that the employee is authorized to work in
the United States and that the employee who presents the employment authorization
document is the person to whom it was issued. The employer may accept any List A
document, which establishes both identity and work eligibility, or a combination of a List B
document (establishing identity) and a List C document (establishing work eligibility) that
the employee chooses from the list to present.
The employer must examine the original document or documents presented and
accept them if they reasonably appear to be genuine and to relate to the employee who
presents them. Requesting more or different documentation than the minimum necessary
to meet this requirement from some employees, but not others, may constitute an unfair
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immigration-related employment practice. If the documentation presented by an employee
does not reasonably appear to be genuine or relate to the employee who presents them,
employers must refuse acceptance and ask for other documentation from the list of
acceptable documents that meets the requirements. An employer should not continue
to employ an employee who cannot present documentation that meets the
requirements.
WHAT DO WE DO IF THE EMPLOYEE CLAIMS THE NECESSARY DOCUMENTS HAVE
BEEN LOST OR STOLEN?
If an employee is unable to produce the required documentation because it has been
lost, stolen, or damaged, the employee must obtain replacement documents. The
employee may provide a receipt indicating he or she has applied for replacement
documents. This must be done prior to the end of the third day of work. The employer may
continue to employ the individual for up to 90 days while awaiting the replacement
document. When it is received, the employer must examine it as described above and then
complete the remainder of the Form I-9.
WHAT DO WE DO IF WE QUESTION THE “GENUINENESS” OF A DOCUMENT?
Employers need not be document experts. In reviewing the genuineness of the
documents presented by employees, employers are held to a reasonableness standard.
Because an employer not participating in one of the employment verification pilots has no
access to receive confirmation of information contained in a document presented by an
employee to demonstrate employment eligibility, that employer may accept a document that
is not in fact genuine—or is genuine but does not belong to the person who presented it.
Such an employer will not be held responsible if the document reasonably appeared to be
genuine or relate to the person presenting it. An employer who receives a document
appearing not to be genuine may request assistance from the nearest immigration field
office or may contact the Office of Business Liaison.
WHAT DO WE DO IF WE DISCOVER WE HAVE AN UNAUTHORIZED EMPLOYEE?
An employer occasionally learns an employee whose documentation appeared to be
in order for Form I-9 purposes actually is not authorized to work. This can be the result of
comments made by the employee, correspondence received concerning the employee, etc.
In such a case, the employer should question the employee and provide another opportunity
for review of proper Form I-9 documentation. If the employee is unable under such
circumstances to provide satisfactory documentation to confirm his or her eligibility for
employment, the employee should be terminated.
WHAT DO WE DO IF WE DISCOVER AN EMPLOYEE HAS PRESENTED FALSE
DOCUMENTATION?
False documentation includes counterfeit documents or those belonging to someone
other than the employee who presented them. It occasionally happens that an employee
who initially presented false documentation to gain employment subsequently obtains
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proper work authorization and presents documentation of this work authorization. In such
a case, U.S. immigration law does not require the employer to terminate the employee’s
services. However, an employer’s personnel policies regarding provision of false
information to the employer may apply. The employer should, however, correct the relevant
information on the Form I-9.
CAN WE ACCEPT PHOTOCOPIES OF DOCUMENTS?
Two separate and unrelated photocopy issues exist in the employment eligibility
verification process. The first is whether an employer may accept photocopies of identity
or employment eligibility documents to fulfill I-9 requirements. The answer is only original
documents (not necessarily the first document of its kind ever issued to the employee, but
an actual document issued by the issuing authority) are satisfactory, with the single
exception of a certified photocopy of a birth certificate. A properly-certified birth certificate
issued by the state is acceptable even though not the original document.
The second is whether the employer may or must attach photocopies of
documentation the employee has submitted to the employee’s Form I-9. The answer is this
is permissible, but not required. The advantage of doing this is should a question later arise
as to whether the employee presented the appropriate documents, the employer will have
an actual copy of what was presented. If the employer chooses to copy these documents,
it must be consistently applied to every employee, without regard to citizenship or national
origin.
WHAT ABOUT “GREEN CARDS”?
The terms “Resident Alien Card,” “Permanent Resident Card,” “Alien Registration
Receipt Card,” and “Form I-551” all refer to documentation issued to an alien who has been
granted permanent residence in the United States. Once granted, this status is permanent.
However, the document an alien carries as proof of this status may expire. Starting with
the “pink” version of the Resident Alien Card (the “white” version does not bear an expiration
date), and including the new technology Permanent Resident Cards, these documents are
valid either for two years (conditional residents) or ten years (permanent residents). When
these cards expire, the alien cardholder must obtain a new card. An expired card cannot
be used to satisfy Form I-9 requirements for new employment. Expiration dates do not
affect current employment, because employers neither are required nor permitted to reverify the employment authorization of aliens who have presented one of these cards to
satisfy I-9 requirements. This is true for conditional residents as well as permanent
residents. Note: Even if unexpired, “green cards” must appear genuine and establish
identity of the cardholder.
SOCIAL SECURITY CARD ISSUES
The Social Security Administration (SSA) currently issues SSA numbers and cards
to aliens only if they can present documentation of current employment authorization in the
United States. Aliens such as lawful permanent residents, refugees, and asylees are issued
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unrestricted SSA cards undistinguishable from those issued to U.S. citizens and which
authorize them to work in the United States.
Note on restricted SSA and other cards:


SSA “Valid only with INS (or DHS) Authorization” card is issued to aliens who present
proof of temporary work authorization. These cards do not satisfy the Form I-9
requirements.



SSA “Not Valid for Employment” card is issued to aliens who have a valid non-work
reason for needing a social security number (e.g., federal benefits, State public
assistance benefits), but are not authorized to work in the U.S. and may not be
accepted in connection with the I-9 form. These cards do not satisfy the Form I-9
requirements.



Internal Revenue Service (IRS) Individual Taxpayer Identification Numbers (ITINs)
are issued to aliens dealing with tax issues (e.g., reporting unearned income such
as savings account interest, investment income, royalties, scholarships, etc.). An
Individual Taxpayer Identification Number card is not a proof of employment eligibility
and may not be accepted in connection with the I-9 form.



Aliens who now satisfy Form I-9 requirements have been known to present a
restricted SSA card for payroll administration purposes (consistent with advice from
SSA and IRS). In cases like this, the employer needs to encourage the individual to
report the change in status to SSA immediately and to obtain another SSA card
which is not restricted.

HOW LONG DO WE HAVE TO RETAIN I-9 FORMS?
Every current employee (unless exempt) must have a Form I-9 on file, unless the
employee was hired before November 6, 1986 and has been employed continuously since
then. A retention date can be determined only at the time an employee is terminated. It is
determined by calculating and comparing two dates. To calculate “Date A,” the employer
should add three years to the hire date. To calculate “Date B,” the employer should add one
year to the termination date. Whichever of the two dates is later in time is the date until
which that employee’s Form I-9 must remain in the employer’s employment eligibility
verification files.
DOES THE GOVERNMENT INSPECT I-9 FORMS?
Upon request, all Forms I-9 subject to the retention requirement must be made
available in their original form or on microfilm or microfiche to an authorized official of the
Bureau of Immigration and Customs Enforcement, Department of Labor, and/or the
Justice Department’s Office of Special Counsel for Unfair Immigration-Related
Employment Practices. The official must give employers at least 3 days advance notice
before the inspection. The original I-9 documents (as opposed to photocopies) will
normally be requested.
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IF WE PURCHASE ANOTHER DEALERSHIP, CAN WE USE THE SELLER’S I-9
FORMS?
In a case where a new owner of a business is a successor in interest, having
acquired an existing business, the new employer may keep the acquired employer’s I-9
records rather than complete new Forms I-9 on employees who also were employees of
the acquired employer. However, because the new employer would be responsible for any
errors, omissions, or deficiencies in the acquired records, it may choose to protect itself by
having all employees complete a new Form I-9 and attach it to that employee’s original
Form I-9.
ADDITIONAL INFORMATION
Additional information concerning the Form I-9 and illustrations of the acceptable
identity documents can be found in the “Handbook for Employers,” M-274 (Rev
07/13/17). This Handbook can be downloaded at: www.uscis.gov/portal/site/uscis. Click
on “Employment Verification – I-9 Central.”
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28.
HIRING POLICY AND PROCEDURE
Hiring qualified employees is one of the most important responsibilities a manager
has. Unfortunately, few dealerships provide their managers with any training or guidance
concerning the right way to perform this duty. The following pages contain a
comprehensive hiring procedure designed to assist managers in screening out candidates
who likely are to be poor performers or problem employees and selecting the most
qualified candidate.
1.
DETERMINING QUALIFICATIONS FOR THE POSITION: Before taking
any other steps, the manager first should determine exactly what qualifications he or she
seeks in a candidate. Does the individual need specific prior experience? If so, how much?
Will the candidate be working with the public? If so, will personal appearance be
important? Is prior customer contact experience necessary? Will the candidate need to
have a valid driver’s license and a good driving record? The manager should make a list
of these qualifications before he or she begins interviewing.
2.
CONSIDERATION OF CURRENT EMPLOYEES AS CANDIDATES: One
common source of discrimination complaints is a manager’s failure to consider current
employees for an opening before hiring an outsider. Most dealerships prefer to fill
positions by promoting or transferring employees who currently are doing a good job. A
manager never should assume an employee would not be interested in a particular
position. Managers always should ask them if they would want to interview or be
considered for the position. If they say they would, the manager should interview them
and explain the necessary qualifications. If they do not currently possess the necessary
skills or qualifications, the manager should explain what they lack and tell them what they
need to do to acquire the needed skills and experience to be considered in the future.
3.
EMPLOYMENT ADVERTISING: If a manager runs an employment ad, he
or she needs to be careful what it says. Do not express a preference for either sex (e.g.,
lot man, office girl). Avoid words like “young,” “recent graduate,” etc. as they imply the
dealership is not interested in hiring an older applicant. Both kinds of wording violate the
Massachusetts Commission Against Discrimination’s Employment Discrimination
Guidelines. [804 C.M.R. § 3.01(4)(a).] Furthermore, managers should not state or imply
a “guaranteed” or minimum compensation or a maximum income potential. Always have
the ad reviewed by the General Manager or the Controller before it is sent to the
newspaper or placed on the Internet.
4.
APPLICATION FORM: Dealerships should ensure their application form is
as comprehensive as the law allows.


Application forms should contain a clear statement reflecting the
dealership’s commitment to non-discrimination on the following bases:
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Race, color, handicap (disability) religious creed, national origin, age (40 or
older), ancestry, sex and sexual orientation, pregnancy or a condition
related to said pregnancy, or any other status or activity the law protects.


Dealerships should not make any medical inquiries on the application or in the
interview.



Massachusetts employers may not ask for salary history information from any
applicant. You may ask for an applicant’s desired salary, but must be careful not
to ask any questions designed to elicit information about salary history.



Massachusetts employers may not ask about an applicant’s criminal record on the
initial written application. Employers can and should make appropriate inquiries
about an applicant’s criminal record during an interview or require the applicant to
complete a written criminal history after the first interview. The latter approach
generally is the better approach because you will have a written record of exactly
what the applicant said about his or her record. When making such an inquiry, a
dealership may not inquire about:
1. any arrest, prosecution or disposition that did not result in a conviction;
2. a first conviction for drunkenness, simple assault, speeding, minor traffic
violations, affray, or disturbance of the peace;
3. misdemeanor convictions where the date of the conviction or the end of any
period of incarceration was more than five years ago, provided that there
have been no subsequent convictions within those five years;
4. any record of a court appearance which has been sealed under state law;
or
5. anything pertaining to a juvenile record unless the juvenile has been tried as
an adult.
[M.G.L. c. 151B, § 4; 804 CMR § 3.01.]
Therefore, during or at the completion of an interview, a manager only should ask
the two questions below. To avoid misunderstandings, we recommend all
applicants be given the same questions in writing and be required to respond in
writing.
“Have you ever been convicted of a felony? If yes, please provide details.”
“Within the last five years, have you been convicted of, or released from
incarceration for a misdemeanor other than a first offense for drunkenness,
simple assault, a minor traffic violation, an affray, or disturbing the peace? If
yes, please provide details.”
Note: An employer may not turn down an applicant solely because of an arrest or
a conviction. Rather, the employer must make an individualized assessment
considering the nature of the conviction(s), when it/they occurred, and the nature
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of the position for which the individual is applying. For example, an applicant for a
controller position could be turned down because of a past conviction for
embezzlement, but not because of a past conviction for DUI.


Massachusetts prohibits the use of polygraph testing in employment and requires
that employment applications contain the following notice concerning polygraph
testing:
“It is unlawful in Massachusetts to require or administer a lie detector
test as a condition of employment or continued employment. An
employer who violates this law shall be subject to criminal penalties and
civil liability.”
[M.G.L. c. 149, § 19B(2)(b).]

5.
ACCEPTANCE AND HANDLING OF APPLICATIONS: Dealerships
generally should allow any individual to fill out an application, even if the individual appears
to be unqualified. Be sure every applicant lists the specific job for which he or she is
applying at the top of the application. Managers should not allow an applicant to write
“any position” because that may obligate the dealership to consider him for every open
position. Before the applicant leaves, take a close look at the application and ensure every
blank is filled in. If the applicant left blank spaces, the manager should hand it back to
him or her and ask the individual to fill in the missing information. Do not allow an applicant
simply to attach a resume to the blank application. The individual can attach a resume,
but he or she must still fill out the application completely. Under federal law, the
applications of unsuccessful candidates for employment must be retained physically for a
period of one year from the date they were rejected. However, the application does not
have to be kept “active.” Therefore, the application should contain a specific statement to
the effect that the application will be current or active for only 30 days from the date it is
filled out. If the applicant wishes to continue to be considered after that date, he or she
will need to come back in and re-date the application or complete a new application.
6.
REHIRES: Experience teaches rehiring a former employee who has left the
dealership because he or she was dissatisfied with pay or his managers or who was
terminated for violating a rule or policy generally is not a good idea. While exceptions
may exist, these employees frequently do not learn from past experience and, as a result,
tend to leave again or be fired again because their attitude and work ethic has not
changed. Rehiring employees who have quit also may encourage other employees to try
other employers, knowing they always can come back to your dealership if the grass is
not greener. Therefore, as a general rule, dealers are well-advised not to rehire a former
employee. If, however, a manager feels a former employee will be an ABOVE AVERAGE
employee this time and believes this candidate truly is an exception to the rule and worth
taking a chance on, the manager should be required to discuss this with the General
Manager or with HR.
7.
SELECTING CANDIDATES FOR INTERVIEWS: A manager does not
need to interview every applicant. A manager can screen the applications on any
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legitimate basis he or she wishes. For example, a manager can screen out all applicants
who do not have prior sales experience or all applicants who do not have prior accounting
experience. Then the manager would proceed to interview the smaller number of qualified
candidates with the most relevant experience.
8.
THE INTERVIEW: This is perhaps the most critical step in the hiring
process and, therefore, it will take some preparation. First, the manager should review
the application to ensure every blank has been filled in. Be sure to check the prior
employment section. Make sure the applicant has provided the name of each previous
supervisor as well as the telephone number. Have the applicant fill in any blank spaces
on the application at the start of the interview.
Second, the manager should go back to the list of the qualifications he or she made
and review it. Make a list of questions that will give you some insight into whether the
applicant possesses the qualifications you seek. For example, if a manager wants to
know about the applicant’s customer relations skills, the manager might ask her to
describe what her experience is and exactly what she did at prior jobs. Then the manager
could ask, “What was your worst customer experience?” Then: “How did you handle it?”
The manager also could ask: “Is the customer always right?” There is no right or wrong
answer, so the manager must listen carefully to how the applicant responds. In the case
of a technician, a manager should make a list of the ASE ratings or labor codes the
successful candidate will need to perform and ask the candidate if he or she has these
skills.
A manager also may want to have a list of open-ended questions to ask applicants.
These questions cannot be answered with a “yes” or “no” and, therefore, give the manager
some insight into the applicant’s attitude toward work, dealing with customers, and so
forth. For example, the manager might want to ask: “When I call your previous
supervisors, how will they describe you—in one word?” followed up with: “Why do you
think they would describe you that way?” or “What does your spouse or family think about
you selling cars?” “Where do you see yourself in five years?”
A manager should try to ask all applicants the same questions. This will ensure he
or she covers all the areas that need to be covered. It also will help protect the dealership
from discrimination claims.
At the end of the interview, the manager should tell the applicant what the next
step(s) will be. In most cases, the candidate should be interviewed by second manager.
The manager also should let the candidate know the time frame for a decision and whether
the manager will call him or vice versa.
NOTE: The Massachusetts Commission Against Discrimination has published a list
of permissible and impermissible inquiries that an employer may make during an interview.
[See 804 C.M.R. § 3.02.] Managers should be familiar with these guidelines.

9.
REFERENCE CHECKS PROCEDURE (PRIOR EMPLOYERS): Before
making a decision to hire any candidate, a manager always should call all prior employers
listed on the candidate’s application, with the exception of the current employer. (Calling
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the applicant’s current employer could cost him his job.) When calling each prior
employer, the manager should ask for a job title rather than a specific name. For example,
if you are checking the references on a service writer, ask for the service manager, not
the name shown on the application. Otherwise, you may wind up talking to a friend of the
applicant, not her actual manager. The manager should explain who he is and that he
just wants to confirm the information the applicant provided: dates of employment, wage
rate, positions held, and reason for leaving. The manager also might ask where the
individual worked before going to work for that employer. This is a check to make sure
the applicant has not omitted a previous employer. Check to make sure the information
provided by the reference matches the information on the application. Pay particular
attention to the dates of employment. If a discrepancy exists between the application and
the reference, the applicant could be trying to cover up an employer not listed on the
application. The manager also may ask if the individual is eligible for rehire. If the answer
is no, the manager should ask why. If the candidate’s previous manager is open with you,
be sure to ask if the applicant had any job performance issues, excessive tardiness, or
absenteeism or problems of any kind with customers or coworkers.
NOTE: When an individual lists a former employer as a reference in the process of
applying for another job, he or she is consenting to the former employer providing truthful
information relevant to the individual’s job performance and suitability as an employee.

10.
REFERENCE CHECKS PROCEDURE (PERSONAL REFERENCES): A
manager also should call each of the individuals listed as personal references and ask
how they know the applicant, how long they have known him or her, and how they would
evaluate the candidate’s knowledge of the job, and his or her integrity and reliability.
Check to make sure the information they provide matches the information on the
application.
11.
MAKING THE HIRING DECISION: After the manager has completed all of
the interviewing and checked both business and personal references, he or she should
take some time to reflect on each candidate. The manager should discuss each candidate
with the other manager who also interviewed them. Then select the candidate you feel
will do the best job. Before making the announcement, though, a manager should think
about exactly why he or she chose the selected candidate and why they did not choose
the other candidates. What objective factors influenced your decision? Was it their
relative amounts of experience? Was it prior job stability or lack thereof? If you can point
to an objective reason for your decision, you will have an easier time defending your
decision if an unsuccessful applicant claims discrimination. However, if your decision was
based on subjective factors such as “positive attitude,” “seems to be a team player,” “good
interview,” you need to take a closer look at your decision. Subjective decisions can be
the basis of discrimination lawsuits where the unsuccessful candidates claim the manager
was prejudiced and had no real basis for his or her decision.
12.
JOB OFFER PROCEDURES: Normally a manager will call the applicant
and notify him or her the dealership is making an offer. The manager clearly should explain
the position being offered, the pay rate or pay plan, the start date, and the fact that group
health insurance coverage normally begins after “x” days of employment. The manager
then should send or hand deliver to the employee a letter confirming what he told the
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applicant over the telephone.
13.
RMV RECORDS CHECK: Most dealerships do not check applicants’ motor
vehicle records until they have selected the final candidate. Therefore, if the dealership
intends to consider the applicant’s driving record in making the hiring decision, a manager
should notify the candidate his or her hiring is contingent on the dealership receiving a
satisfactory driving record, that is, a record which is acceptable to its insurance carrier.
NOTE: Before an employer is allowed to check an applicant’s or employee’s driving
record, federal law requires the employer to notify the individual in writing that it might
make such a check and it must obtain the individual’s written authorization. Be sure this
authorization has been signed by the individual before you authorize a RMV check.

14.
CRIMINAL RECORD CHECKS: Dealerships should not simply rely on what
an applicant says about his or her criminal record on the application. Rather, they should
check the criminal records of all applicants at the time they are hired. In Massachusetts,
a dealership may obtain criminal information about employees through “CORI,” the state
criminal offender record information system. If an employer denies an application based
on criminal history information, from whatever source, the employer must provide such
information to the applicant. Dealerships must obtain an applicant/employee’s written
consent to the CORI check. Such authorizations are valid for one year or until the
employee is separated from employment, whichever occurs first.
NOTE: Before an employer is allowed to check an applicant’s or employee’s criminal
record, federal law requires that the employer notify the individual in writing that it might
make such a check and obtain the individual’s written authorization. Be sure this
authorization has been signed by the individual before you authorize a criminal record
check.
NOTE: Under federal and Massachusetts law, an employer may not reject an
applicant solely because he or she has been arrested or convicted of a crime. In deciding
whether to reject an applicant on the basis of a criminal conviction, an employer should
look at the nature of the conviction(s), when they occurred, and the nature of the job for
which the individual is applying. If the employer believes the conviction record renders
the individual unsuitable for the position, it may lawfully reject the individual.
Example 1: Applicant was convicted of car theft last year. The candidate likely is
unsuitable for a position at a dealership where he would have access to keys
because the conviction is so recent and so serious.
Example 2: Applicant was arrested for shoplifting when she was 18. She is now 23
and has an otherwise clean record. She would not be disqualified because it is a
relatively minor offense several years ago.
Example 3: Sales applicant was convicted of identity theft five years ago. The
candidate likely is unsuitable because of the risk to our customers that he might
commit the same offense again.
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This is a difficult and complicated area. Therefore, we recommend managers get
advice from their General Manager or a qualified employment attorney whenever they are
dealing with these issues.

15.
CREDIT RECORD CHECK: Employers may obtain a credit bureau report
on an applicant to determine his or her suitability for the position. However, most dealers
do not obtain credit reports on applicants.
NOTE: Before an employer is allowed to check an applicant’s or employee’s credit
history, the employer must notify the individual in writing that it might make such a check
and must obtain the individual’s written authorization. Be sure this form has been signed
by the individual before you authorize a credit check.

16.
FAIR CREDIT REPORTING ACT OBLIGATIONS: If, as a result of
obtaining information from an applicant’s criminal record, credit history, or driving record,
a manager is considering not hiring the individual because of the information, the manager
must notify the applicant of the information it has obtained and provide him or her with a
copy of the report. This is designed to allow the applicant the opportunity to offer an
explanation or have erroneous information corrected before you make a final decision.
However, the dealership need not hold the position open while the applicant tries to get
such information corrected. If the manager makes a decision not to hire an applicant
because of information contained in the applicant’s criminal record, credit history, or
driving record, the dealership must send the individual a form letter stating its decision.
The manager who makes the decision not to hire the individual should ensure the letter is
sent by the office.
17.
UNSUCCESSFUL APPLICANTS: Depending on the circumstances, a
manager may want to call or send letters to unsuccessful applicants who also were
interviewed to let them know they were not selected and thanking them for applying.
Managers need not explain why an applicant was not selected and it is usually best to
simply say you believed that the individual you selected was the best qualified for this
particular position.
NOTE: An employer physically must retain the applications of unsuccessful
applicants for twelve months following their non-selection. The application need not be
treated as “active.” It simply must be retained in a file until 12 months have elapsed and
then it may be destroyed.

18.
DRUG TESTING: Massachusetts does not have a drug testing statute.
However, it does have a privacy law which limits a dealership’s right to test. In short, only
employees in safety-affecting positions may be subject to random testing and only if the
testing is conducted in a manner designed to minimize any invasion of their privacy. See
Chapter 26, “Drug Testing.” Pre-employment drug testing for applicants, however, is
lawful in Massachusetts.
19.
ESTABLISHING THE CORRECT PAY PLAN: State and federal laws
determine which employees are entitled to overtime. Before completing a pay plan for
any new hire, a manager should check with the Controller to determine if the position is
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exempt from overtime or if the dealership must pay overtime. Note that paying an
employee a salary will not automatically make the employee exempt from overtime.
Managers should be aware that if the employee is not exempt from overtime, the
dealership may be required to pay overtime premium on all compensation the employee
receives, including bonuses and commissions.
20.
DRIVER’S LICENSE AND SOCIAL SECURITY CARD: Each new hire
should be required to present a valid driver’s license issued by the Commonwealth of
Massachusetts, unless the employee lives in a nearby state and commutes to work. If the
employee is a military dependent, the employee must present a valid driver’s license from
the state of legal domicile. If the employee has recently moved into the state, most states
require the employee to obtain a new license within 30 days. The employee should be
directed to get a new in-state driver’s license within 7 days and to bring it to the Office. A
copy of the driver’s license should be made for the employee’s personnel file.
New employees should be required to present an original paper social security card
which should be copied for the file. A metal or plastic card is not an official card, and
therefore is not acceptable. The purpose of requiring the actual card is to ensure the
dealership will be sending the employee’s social security contributions to the proper
account. If they do not have a paper card, the employee should be referred to the closest
Social Security Administration office where they can apply for a new card. They should
be instructed to bring their new card to the office when they receive it.
21.
REQUIRED PAPERWORK: All new hires must complete a federal and a
state tax withholding form, a new hire reporting form, a Form I-9 “Employment Eligibility
Verification,” payroll forms, and a number of other employment-related forms. This should
be done the first day on the job. The employee’s manager should be responsible for
ensuring every new hire reports to the office to complete all necessary paperwork the
morning of their first day on the job.
NOTE: An employer may not require that an employee produce specific documents
in connection with the completion of the Form I-9 (“Employment Eligibility Verification”).
The employee may produce any document or combination of documents listed on the back
of that form as acceptable documents. However, an employer may require the employee
produce a driver’s license and social security card for other reasons. See Chapter 27,
“Form I-9: Employment Eligibility Verification.”

22.
EMPLOYEE ORIENTATION: Every new employee should attend a new
employee orientation session within a few days of starting work. The orientation sessions
should be conducted by the Controller or HR and cover employee benefits, company
policies, the harassment policy, and harassment reporting procedures. It should be the
manager’s responsibility to ensure all of his or her employees attend their orientation
session.
23.
INTRODUCTORY PERIOD: Most dealerships have a 90-day “introductory
period” for all new employees. This is a trial period for the employee and the dealership.
During this period, managers should observe each new hire closely and monitor their
attendance, tardiness, cooperation with you and their coworkers, courtesy toward
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customers, commitment to the job, and job skills. If a manager believes an employee is
lacking in any of these areas, this deficiency should be brought to the individual’s attention
with a written memo as early in their employment as possible. If the manager does not
see any sustained improvement, the manager normally should terminate the employee
prior to the expiration of the introductory period for these performance issues.
In cases where a new employee is absent for a significant period due to medical
problems or a workers comp injury, a dealership can retain the right to extend the
introductory period to allow the dealership an adequate opportunity to evaluate the
employee’s job performance. If the introductory period is extended, the employee should
be notified in writing.
NOTE: Some managers think they can fire a new employee who is still in his
introductory period without any risk of a lawsuit. This is not the case at all. An employee
who has been with the company only one day has essentially the same legal rights of a
20-year employee. If a manager intends to terminate an employee who is still in his or
her introductory period, the manager must be able to articulate a reason for the termination
other than the fact he or she is new.
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29.
DO WE NEED AN EMPLOYEE HANDBOOK?
Dealers often ask if they really need to have an employee handbook. In many
cases, the dealership has heard about a case where a handbook was found to be an
"employment contract" and so the dealership concludes the best way to avoid problems
is not to have a handbook at all. Other dealers are concerned that having a handbook will
tie their hands and prevent them from running their businesses the way they want.
Having an employee handbook is extremely important for a number of reasons.
First, it is an essential employee relations tool which allows a dealership to acquaint new
employees with the dealership and the benefits it provides. Second, it is an excellent way
to alert new employees to what you expect of them in terms of their conduct and job
performance. It ensures employees receive a consistent explanation of the policies and
procedures the dealership considers important. Third, a properly-drafted handbook helps
dealership avoid unemployment and discrimination claims by clearly establishing the
existence of important policies and ensuring managers enforce the policies in a consistent
manner in all of departments.
It is true that under certain circumstances a handbook can be held to constitute an
express or implied contract between the employer and the employee. However, a
dealership can avoid this result by doing the following:
1.

expressly retaining the right unilaterally to modify the policies in the handbook;

2.

ensuring the policies are “merely oratory,” as opposed to a binding promise;

3.

ensuring the policies are not the subject of negotiation with employees;

4.

not using the benefits and other policies in the handbook as a means of
recruiting employees;

5.

ensuring you have proof of each employee’s receipt and acceptance of the
handbook; and

6.

ensuring the handbook clearly defines the employees’ status as “at will.”

Rogers v. New England Tel. and Tel. Company, 1995 WL 8708698 (Mass. Super. Ct.
1995).
A dealership can protect itself further by ensuring the handbook is written in such
a way that even if it was found to be a contract, the dealership would still have the flexibility
needed to run the business in an efficient and effective manner.
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"PITFALLS" TO AVOID IN DRAFTING
YOUR EMPLOYEE HANDBOOK
While a carefully-drafted employee handbook can protect a dealership from many
employment problems, the handbook, if it is not carefully drafted or does not reflect the
dealership's current practices, can do more harm than good. Dealers run into handbook
problems in a number of different ways. These include:
 Making the handbook too comprehensive in an effort to cover every possible
situation and operational problem. Generally, a handbook should cover only
your benefits and your employment policies.
 Blurring the line between a handbook for employees and a policy manual for
managers. The handbook simply should advise your employees of your benefits
and your rules. A policy manual only should contain specific instructions to
managers for handling matters such as interviewing, reference checks, drug
testing, investigating harassment complaints, conducting evaluations, and
counseling, etc. Unlike the handbook, which is distributed to everyone, a policy
manual should be treated as a confidential document and not made available to
anyone other than managers.
 Overusing “employment at will” language. Some dealers erroneously believe
the more times and ways they state employees can be fired for no reason at all,
the stronger their “at will” status will be. One clear statement is enough. Repeated
references to an employer’s right to terminate “anyone for anything” simply makes
employees nervous and makes having a union seem more like a good idea.
 Trying to be too good to employees. While a dealership may want to provide
additional sick pay for a long-term employee who has been loyal to the company
over the years, including this benefit in the handbook can force the dealership to
provide the same benefit to a new employee who claims to be sick. Include only
those benefits you are willing to give to your worst employee.
 Spelling out specific procedures for handling discipline or discharges. This
leaves the dealership open to lawsuits if a manager fails to follow the procedure
exactly in every case. While you may want your managers to follow a specific
procedure in disciplinary cases, it need not be spelled out in the handbook.
 Adopting another dealership's handbook. Over the last several years, a number
of states have passed laws designed to protect employees’ rights. Using a
handbook from another state can cause you to promise to do things you do not
need to do or worse, to fail to do things your state's laws require.
 Going into too much detail concerning offenses for which an employee may
be disciplined. Some dealers go out of their way to show they are fair by listing
all of the offenses for which they will discipline an employee and the exact level of
discipline that will be imposed. However, experience shows employees are
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innovative and often do things about which the dealership had not even thought.
The better practice is to make clear that whatever list of violations you use is merely
illustrative and not all-inclusive. Also, explain a violation of any of the rules can
subject the employee to discipline up to and including termination.
 Failing to keep the handbook current. Many handbooks go to great lengths to
prohibit “gambling” in the workplace, even though football and basketball pools are
commonplace. Yet they make no reference at all to more current issues such as
social media, the use of personal cell phones and the Internet at work and whether
tattoos or piercings are permitted. A handbook that does not accurately reflect your
current policies practices or fails to address the issues a manager is likely to face
is confusing for employees and managers alike and can easily result in
discrimination claims.
NOTE: Over the last few years, the National Labor Relations Board has
repeatedly ruled social media policies and other policies which restrict employees’
rights to criticize or embarrass their employer or their managers concerning matters
related to work are a violation of the law. This area of the law is changing rapidly
and therefore dealerships should consult with legal counsel before taking any
disciplinary action against an employee as a result of his or her social media
comments or postings.
 Stating or implying you will discipline or discharge only for “cause” or “just
cause" or “misconduct.” While most conscientious employers do not discipline
or discharge except when they have good reason to do so, making such a
statement in a handbook can place the legal burden on you to prove your actions
were proper and fair rather than leaving the burden on the employee to prove your
actions were illegal or discriminatory.
 Failing to include a clear “at will” statement along with a statement that the
handbook is not an employment “contract.” In most states, the courts have
explained what language an employer must use to avoid having its handbook be
considered to be a “contract.” On the other hand, courts often have found ways
around such disclaimers. Therefore, the safest practice is to assume that, despite
any disclaimer, the handbook will be found to be a contract. Then simply review
your handbook to make sure you are willing to live up to everything in it.
 Failing to get a signed receipt from the employee as evidence that the
employee received a copy of the handbook. Without a signed receipt in the file,
the employee more easily can claim he never received the handbook and was not
even aware of the rule he violated.
 Expecting the employee handbook will solve all of a dealership’s employee
problems. While a handbook is an important first step, it is only the first step in an
effective employee relations program. The dealership still must ensure all
managers are familiar with the handbook and any other dealership policies, and
that they apply the policies in a consistent manner and treat every employee fairly.
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Finally, an employee handbook is an important legal document which, if drafted
properly, can protect a dealership from a number of employee problems. However, if it is
not done properly, it can wind up creating more problems than it solves. Therefore, when
adopting a handbook, a dealership must ensure it avoids the "pitfalls" outlined above.
The following is a Sample Table of Contents which lists the topics which should be
addressed in a comprehensive dealership handbook.

ABC MOTORS
WELCOME ...........................................................................................................
ABOUT OUR DEALERSHIP .............................................................................
OUR MISSION .....................................................................................................
PURPOSE ..............................................................................................................
WHAT YOU CAN EXPECT FROM US ............................................................
Our Business Philosophy ................................................................................
Our Customer Relations Philosophy .............................................................
Our Employee Relations Philosophy .............................................................
Equal Employment Opportunity ...................................................................
No Harassment Policy.....................................................................................
If You Have A Problem ..................................................................................
Dispute Resolution Procedure .......................................................................
Introductory Period ........................................................................................
Employee Status ..............................................................................................
Promotions and Transfers ..............................................................................
DEALERSHIP BENEFITS ..................................................................................
Your Pay ..........................................................................................................
Paid Vacation ..................................................................................................
Paid Holidays...................................................................................................
Group Health Insurance.................................................................................
Life Insurance..................................................................................................
Disability Insurance ........................................................................................
Paid Sick Leave ...............................................................................................
Family and Medical Leave Of Absence .......................................................
Parental Leave of Absence ............................................................................
Small Necessities Leave .................................................................................
Bereavement Leave of Absence .....................................................................
Military Leave Of Absence ...........................................................................
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Domestic Abuse or Violence Leave………………………………………...
Jury Duty and Voting .....................................................................................
Retirement Savings Plan ................................................................................
Cafeteria Plan ..................................................................................................
Social Security Insurance ...............................................................................
Employee Discounts ........................................................................................
Training Programs..........................................................................................
Travel Reimbursement ...................................................................................
DEALERSHIP POLICIES ..................................................................................
Absenteeism and Tardiness............................................................................
Care of Customer Vehicles .............................................................................
Changes in Personnel Records .......................................................................
Computers, E-Mail, Voice Mail and Internet ..............................................
Confidential Customer And Company Information ...................................
Drug and Alcohol Policy .................................................................................
Hazardous and Toxic Materials ....................................................................
Housekeeping...................................................................................................
Legal Requirements ........................................................................................
On The Job Injuries ........................................................................................
Operation of Customer and Dealership Vehicles .........................................
Outside Employment ......................................................................................
Parking .............................................................................................................
Personal Appearance and Grooming ............................................................
Personal Mail ...................................................................................................
Personal Relationships....................................................................................
Personal Telephone Calls and Visits .............................................................
Pregnancy and Nursing……………………………………………………..
Safety ................................................................................................................
Security ...........................................................................................................
Smoking ...........................................................................................................
Social Media ....................................................................................................
Timekeeping Procedures ................................................................................
Use of Cell Phones ...........................................................................................
Use of Dealership Facilities ............................................................................
Work Schedule and Overtime........................................................................
Resignation ......................................................................................................
Exit Interview ..................................................................................................
Acknowledgment of Receipt ..........................................................................
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30.
ACCESS TO PERSONNEL RECORDS
FEDERAL LAW
No general federal law exists requiring employers to grant employees or former
employees access to their personnel files or to provide copies of such records. Of course,
such records may have to be produced in response to a subpoena or other court or agency
process.
The Occupational Safety and Health Act (OSHA) requires employers to provide
employees with access to their personal medical records as well as to any record which
measures or monitors the employee’s exposure to a toxic substance or harmful physical
agent. [29 C.F.R. § 1910.1020.]
Reminder: The EEOC requires that employers keep employee medical information
in a file separate from the employee’s regular personnel file.
MASSACHUSETTS LAW
Massachusetts has a comprehensive statute governing employee access to
personnel files. [M.G.L. c. 149, § 52C.] The law grants both current and former employees
access to their personnel records and defines the term “personnel record” very broadly
as:
a record kept by an employer that identifies an employee, to the extent that
the record is used or has been used, or may affect or be used relative to that
employee's qualifications for employment, promotion, transfer, additional
compensation or disciplinary action. A personnel record shall include a
record in the possession of a person, corporation, partnership or other
association that has a contractual agreement with the employer to keep or
supply a personnel record as provided in this section… Without limiting the
applicability or generality of the foregoing, all of the following written
information or documents to the extent prepared by an employer of twenty
or more employees regarding an employee shall be included in the
personnel record for that employee:
 Name
 Address
 Date of birth
 Job title and description
 Starting date of employment
 Job application of the employee
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 Resumes or other forms of employment inquiry submitted to the
employer in response to his advertisement by the employee
 All employee performance evaluations, including but not limited to
employee evaluation documents
 Written warnings of substandard performance
 Lists of probationary periods
 Waivers signed by the employee
 Copies of dated termination notices
 Any other documents relating to disciplinary action regarding the
employee.
A personnel record does not include information of a personal nature about a
person other than the employee if disclosure of the information would constitute a clearly
unwarranted invasion of such other person’s privacy. The law also provides that a
personnel record shall be maintained in typewritten or printed form or may be handwritten
in indelible ink.
Dealerships should be aware the law covers all documents described above,
regardless of where in the dealership they are maintained. Therefore, documents
maintained by a department manager in the manager’s personal file in his or her desk are
still “personnel records” and are subject to these disclosure rules.
NOTIFICATION OF NEGATIVE OR ADVERSE INFORMATION: If an employer
places information in an employee’s personnel record that is being used, has been used,
or may be used negatively to affect the employee’s qualifications for continued
employment, promotion, transfer or additional compensation, or for disciplinary action, the
employer must notify the employee of that fact within ten (10) days of placing it in the file.
To simplify this process, a dealership should add the following line to any write
up, counseling or disciplinary document:
“This document will be placed in your personnel record.”
Then have the employee sign at the bottom of the page, acknowledging his or her receipt
of the document as well as notice of the fact that the document is going to be placed in
the record.
REVIEW OF RECORDS: Any employee or former employee may make a written
request to the employer to review the individual’s personnel records. Upon receiving a
written request, the employer must, within 5 days, give the individual an opportunity to
review all of his or her personnel record, regardless of where the record is maintained.
The review will take place at the employee’s place of employment during normal business
hours. An employee is entitled to review the personnel record no more than twice in a
calendar year. However, if the employee requests to review the file in response to the
employer’s notification of negative or adverse information, that request is not counted as
one of the two permitted reviews.
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REVIEW OF PAYROLL RECORDS: The Minimum Fair Wage Act regulations
provide that an employee may request a copy of his or her own payroll records for the
previous three years. These records include the employee’s own time records, amount
paid each pay period, rate of pay, vacation pay, deductions made and any fees or amounts
charged by the employer to the employee. The employer must provide the copies within
ten days of the request and must allow the employee to inspect the original records at a
reasonable time and place. [454 CMR 27.07(2).]
COPY OF PERSONNEL RECORDS: If the employee or former employee makes
a written request for a copy of his or her personnel records, the employer must provide
the copy of all personnel records within 5 days of the request.
DISPUTES OR DISAGREEMENTS: If an employee or former employee
disagrees with any information in the personnel record, and the employer elects not to
remove it, the individual is permitted to submit a written statement explaining his or her
position and that statement must become a part of the individual’s personnel record and
provided along with the remainder of the record if the record is transmitted to any third
party (e.g., unemployment, workers’ comp, etc.).
MEDICAL RECORDS: Under federal law, medical records should be maintained
in a confidential file, separate from the employee’s other personnel records.
Massachusetts law provides that if an employer requires an employee to submit to a
physical exam, it must provide the employee a copy of the exam report upon the
employee’s request. [M.G.L. c. 149, § 19A.]
RETENTION OF PERSONNEL RECORDS: The law provides that an employer
with twenty or more employees must retain personnel records “without deletion or
expungement of information” for three years following the employee’s termination. We
recommend they be retained for at least four years.
VIOLATIONS: The law is enforced by the Attorney General and provides that an
employer who violates any provision of the personnel records law is subject to a fine of
$500 to $2500.
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31.
REQUIRED WORKPLACE POSTERS
FEDERAL LAW
The federal employment laws require employers to display the following posters:


Minimum Wage and Overtime (Department of Labor)



Equal Employment Opportunity (EEOC)



Workplace Safety (OSHA)



Family and Medical Leave (Department of Labor)



Employee Polygraph Protection Act (Department of Labor)



USERRA (military service) (Department of Labor)

These posters can be obtained by contacting the appropriate agency or they can all be
downloaded at no cost from the following website:
http://www.dol.gov/oasam/boc/osdbu/sbrefa/poster/matrix.htm
MASSACHUSETTS LAW
Massachusetts requires that the following posters be displayed:


Massachusetts Wage and Hour Laws (Office of the Attorney General)



Fair Employment Law (Massachusetts Commission against Discrimination)



Parental Leave Act (Massachusetts Commission against Discrimination)



Unemployment Compensation (Department of Unemployment Insurance)



Workers Compensation (Department of Industrial Accidents)



Earned Sick Time Law (Office of the Attorney General)



Temporary Worker Right to Know (Department of Labor Standards)



Paid Family & Medical Leave (Department of Family & Medical Leave)

These posters can be obtained by contacting the appropriate agency or they can all be
downloaded at no cost from the following website:
http://www.mass.gov/lwd/labor-standards/dls/massachusetts-workplace-posterrequirements.html
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